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Cornperftfon over Oornpeeirion Policy for International

Trade and Intellectual Property
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ABSTRACT Increasingly, internationat trade law demands that national competition policyplaya role
making domestic markets more accessible toforeign traders. But can international competition policy also
control transnational business practices? New international intellectual proper!), power is providing a
reason why such control is needed. This article gauges the competition over the nature ifcompetition policy
in a global era.
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In the nature of the globalisation ph enomenon , we are being asked to conside r the
intersections between three types of regu lation, trade, intellectual prop er ty and compe­
tition regulation . As we know, trade regulation is reac hing wider across the world and
deeper into localities. But conventionally it has a negat ive bent; its prescript ions are
concerned with deregulat ing national economies to elimina te obstacles to mark et access
by foreign suppliers. Not on ly has intellectual property seemed to survive this deregula­
tory trajectory of trade regulat ion , but it has becom e perhaps the stro ngest suit of
intern ationally driven reregulation . At the same time, compe tition regulati on has largely
remained a dome stic nat ional ph enom enon . Now there is serious talk of it also as a
candidate for international reregulation rather than the target of the deregulatory
disciplin es of trade regulation . This talk is the articl e's focus.

Wh en people speak of clashes or complementarites between these three regulatory
modalities, they may well have different versions of each in mind. In other words, there
are competing models for each catego ry, at this moment for how they are to take shape
on a globa l canvas. If, at th is globa l level, trade and intellectual prop erty regulation have
alrea dy acquired a distinctive form, it is compe tition regulation which is the most
contested. So in the schema tic and som ewhat speculati ve style of this article, my interest
will be in the issues which are at stake when compe tition regulati on is related to trade
regulation and spec ifically to trade-related intellectua l proper ty rights. My aim is to
represent the state of play on this absolutely vital issue. T he acco unt should also convey
somet hing of the flavour of the negotiated and contingent nature of the 'regulatory
criss-cross' which is globalisation.

Trade and COInpetition Regulation

T he article starts with the impact of trade regulation on compe tition regulation.
Prop onen ts of free trade often say that it leads to grea ter compe tition. It exposes
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domestic producers, supplie rs, investors and workers to competmon from their foreign
counterparts. So trade regulation is concerned in its own way to eliminate the impedi­
ments and distortions which nation al regulation creates for foreigners when they seek to
compete with locals. Thus, within the jurisprudence of the GATT, standa rds of
non-discrimination tran slate into a requirement that national regulation maintain an
equivalence of competitive opportunity.'

The object of this trade regulation is primarily government regulation at the national
level. Within the catchment of the particular trade treaty, which now encompass services
and investment trade as well as trade in manufactured and agricultural goods, the
standards should apply to competition law as much as they do to any other national
regulation. On this basis, competition law should not be cast in such a way that it accords
less favourable treatment to foreigners. A concern here is that the authorities may tend
to deny foreigners advantages allowed to domestic firms such as restrictive trade
practices, mergers and acquisitions, or participation in consortia, or make demands on
foreigners such as intellectual property licensing which are not made on locals. Of course,
the very purpose of the authorities may be to bolster the position of domestic firms
because they are encountering rivalry from well-endowed foreign firms in import
markets. In addition, certain firms may be looked upon as national champions in export
markets.

Nonetheless , the motives of competition regulation can be hard to discern . For
example, the even-handed application of competition criteria may lead to a similar
conclusion as a protectionist policy: import competition increases the number of market
players, making mergers among locals less likely to result in a dominant position.i In any
case, to take advantage of economies of scale or scope may be regarded by authorities
as pro-competitive in many situations. As Hawk concc des.i the national systems vary
their characterisations of competition behaviour. Economy theory fluctuates; the attitude
taken to intellectual property is a case in point. National systems may decide categorically
to exempt intellectual property rights from the application of competition criteria, though
this approach still leaves the question whether the practice is within the legitimate scope
of the monopoly. But even when intellectual property practices, such as refusals to licence
or exclusive licencing, are subjected to scrutiny, the authorities may take the view that
the exploitation of rights is pro- competitive.

In the application of competition law, the favouritism shown to locals may not be
reflected so much in the explicit criteria of the system , such as its carve-out of block
sector immunities or the nomination of the benefits which may be taken into account
when deciding whether to tolerate restrictions on competition in an individual case. It
may instead be buried in the administrative practices of the responsible authorities. Not
only do the legislative criteria leave themselves open to varying interpretations but the
authorities develop working policies for prioritising offences, granting clearances and
accepting undertakings." Trade regulation is catching on to such national regulatory
strategies. The tendency is to extend the scrutiny of the non-discrimination standard
down deeper into the national regulatory culture below the layers of legislation and
judicial rulings. Thus the World Trade Organisation's (WTO) General Agreement on
Trade in Services (GAT S) defines the measures subject to its scrutiny as any measure by
a memb er country, wheth er in the form of a law, regulati on, rule, procedure, decision,
administrative action, or any other form .5

Even if the rationale of this informal regulatory style is not to disguise favouritism ,
another trade regulation standard, transparency, militates against the maintenance of
administrative flexibility by demanding that the authorities publish their policies. If it
goes further, and requires them to embody the policy in legal rules, then it constrains
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dram atically the ways compeuuon policy is often pursued and by which it gains its
purcha se. Co mpetition policy may call for situa tion-specific judgements about the meri ts
of conduct, as well as experiments with compliance stra tegies in order to fit them to the
charac teristics of the regulatees. Transparency may also insist that an administrative
scheme allow foreigners to obtain a review of its decisions.

The tendency of the trade treaty is to permit only limited explicit exceptions to its
standards of non-discrimination. It confers legitimacy on certain regulatory purposes
which might oth erwise fall foul of the standards. But at the same time it appli es
disciplines to the regulations which are ascribed to these purposes. For instan ce, the
regulation may have to be able to demonstrate its connec tion with the exceptional
purpose. It should not bear an ulterior motive of local protection ; it should not be a
disguised barrier to trade. It must be necessary and proportionate to the promotion of
the purpose; perhaps it has to be objectively justifiable. Furthermore, in promoting the
purpose, the authorities should choose the least trade disruptive regulatory modality from
among their regulatory options. The result of the appli cation of these disciplines has been
to promote the regulatory modalities considered most compatible with the neo-lib eral
picture of a free market.6 Another has been to look unsympathetically on attempts by
authorities to achieve their regulatory purposes by seeking to influence the behaviour of
those outside their terri torial jurisdictions,"

Neverth eless, the demands for non-discrimination and transparency are not always as
predictable as one might expect. If foreign traders might be the ones most in favour of
clear even-handed rules, they can also benefit from local informal ity and discrimination .
Governmen ts may wish to form alliances with powerful and resourceful transnational
corporations. So such transnational opera tors may see scope for exploiting differences
between countries, especia lly if they have the freedom to choose their jurisdiction .
Differenti al regulatory standards , even differential conflict of laws criteria , play into the
hands of such operators, which are in any case enjoying the benefits of the global
mobility and 'reflexivity' which the new technologies afford them. One of the att ractions
of stan da rdisation for those seeking to operate on an international scale is a reduction in
the transaction costs generated by conflicting na tional requiremen ts. But ultimately the
advan tages of converge nce and divergence depend upon the content of the regulation in
qu estion and what it means for the overall performance costs of the firm. Paradoxically,
it may be locals who make the demand for freedom from 'reverse discrimination '.

On the other hand, national governmen ts often have genuine non-trade reasons for
treating foreign firms differently. If regulation is to be effective, governments may need
to imp ose different types of requirements on firms whose decision-m aking authority or
finan cial power is offshore.8 An example is to require local incorporation. Traditionally,
trade regulation has proscribed discrimination between products or services (for example)
only where they are considered alike and deference has been shown to the national
regulation 's view of what is alike. But this freedom to distinguish is now being
question ed." So too the disciplines applied to legitima te regulation present a problem to
nation al governments because effective regulation may call for the assertion of what is
conventionally seen as 'extra-territorial' reaeh. It may also need to apply prescripti ve
standards to the conduct of private firms, ra ther than to rely on more market compatible
stra tegies of finan cial disincentives or disclosure requirements to influence their behav­
IOUr.

COD1.petition and Trade Regulation

The articl e now reverses the relati onship and conside rs the impact of competition
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regul ation on trade. The trajectory of trad e regulation is gene ra ting an interest in
compe tition regulation not so much as a barrier to trad e but as a regulatory aid to the
expansion of opportunities for mark et access and presence.

At this point, it is instructive to emphas ise how the tra de agenda has exte nded
beyond trad e in finished goods over nation al borders. A mu ch more complex and
integra ted global economy produ ces demands for righ ts to establish a mark et presence
inside nati onal territ ories. T rade goes 'be hind the border'. This trend is tru e of
manufac turi ng op erations where multinational firms wa nt to be able to invest directly in
local production facilities, but it is height ened when services such as finan cial , audiovisu­
als and telecommunicati on s services, are brought into the trad e arena . These services
also often have a high int ellectual prop erty quotient.

This agenda is not content to see equal treatment for foreign source d goods, services
and investm ent. As a neo-liberal reform agenda, it wants to see an expansion across the
board of the sectors in which these opportunities for market access and presence are
available. Thus, the GATS is significant not only for bringing services within the rubric
of a multilateral trade agreemen t but also for recognising that the services supply modes
run to commercial pre sence and that comme rcial presence involves both the establish­
ment of new businesses and the acquisition of existing ones. Furthermore, its norm of
market access pla ces pressur es on members to make commitments to roll back their
non-discriminatory regulation of markets.10 It applies to regulat ion which spec ifically limi ts
foreign investm ent in sensitive sectors. But it goes furth er by targetting regulation that ,
for foreigners and locals alike, places qu antitative limits on market entry and restriction s
of the form which parti cipation may assume.

We see why free trad e enthusiasts might feel that competition law complements this
ap proach . Industry-specific regu lation is phased out and competi tion disciplines are
ap plied to sectors that on ce enjoye d immunities. For instan ce, pu blic sector instrumental­
ities are exposed to compe tition from private firms; professions lose their monopolies over
certain lines of bu siness; restrictions on the number of market parti cipants are removed .
In some countries, dom estic dynam ics are producing un ilateral changes in this direction
but the expo rt of compe tition law may enco urage other countries to follow suit.

Now, the push for 'Iibe ra lisation' is reac hing deeper. Wh en the most obvious official
regulatory barri ers to trad e are rem oved, the traders often enco unter furth er layers of
resistance to their goods and services. T hese layers are thought to lie deep in the privat e
sector of the domestic eco nomy, ind eed in the stru ctures and cultures of civil society. For
instan ce, entrenched and intricate rela tionships between domestic produ cers, finan ciers
and distr ibutors may loom as a barrier to the foreign suppli er who wants to sell goods
in local shops or provide services through local busineses. Non-discrimination carries
some potential to require governments to act on these relationships. In the WTO regime,
complaints of nullification or imp airment of the benefits of the tr ade agree ment may
extend to measur es which do not violate the terms of the agreeme nt directly or even to
situa tions which governments simply allow to exist. H owever, a direct attack on these
embedded relationships generates a demand that nation al autho rities enforce the
compet ition laws on their books. II As many countries still do not have any compe tition
laws at all, the trajectory turns to the institut ion of such laws.12 Interestingly, this
approach may find sympathy with those dom estic interests which have traditi on ally been
excluded from th e preferential rclarionships. l"

Certainly, there is a greater sense of the laws which allow anti -compe titive practices
to continue. T o give an exa mple: J ap an's Large Retail Shop Law places restrictions on
the esta blishme nt of shops beyond a certain size in city neighbourhoods, including
condit ions that agreement mu st be reached with existing sma ll shop owners. The United
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States has been arguing that this law imp edes the efforts of its exporters to compete with
local products.l" The Law was a target of the bilateral Structural Imp ediments Initiative
and now the United States is endeavouring, through the WTO dispute resolution
process, to apply the GATS to this Law.

A related tack recognis es that regulatory measures confer market power on private
firms and require national autho rities to appl y disciplin es to the uses of that market
power. Again , in the case of the GATS, a general clause requires members to ensure that
monopoly service suppliers do not act in a manner inconsistent with the commitments
which the members hav e made to non-discrimination and market access under the
agreement. To this end, members are also to ensure, when a monopoly supplier
compe tes outside the scope of its monopoly rights , that the suppli er does not abuse its
monopoly position. (However, the concept of monopoly rights is not defined.) These
provisions extend to exclusive service suppliers. The GATS identifies a service supplier
as an exclusive supplier where a member formally or in effect authorises or establishes
a small number of suppliers and substantially prevents competition amongst them.

The obligations are more specific again when the agreement comes to telecommuni­
ca tions service suppliers. Members must ensure that foreign service suppliers are given
access to and use of public telecommunications transport networks and services on
reasonable and non-discriminatory terms. Public services are defined as any service
required explicitly or in effect by a member to be offered to the publi c generally. The
obligation concedes that it may be necessary to place conditions on access, for example
to safeguard the technical integrity of the services, but interestingly no recognition is
given to the protection of intellectual property rights .

It is significant that, in both these general and particular instances, the concern of the
GATS about dominance is not confined to state-owned or state-controlled suppli ers.
Indeed, it is not clear that it is confined to cases in which government legislation is the
source of the supplier's dominance. In th e dispute over the distribution of Kodak film in
J ap an , now before the \'\''1'0, it is significant that the main object of the United States'
ire is the close private relationship which local producer Fuji enjoys with local outlets.
This wider conceptualisation of trade barriers is borne out by the approach taken in the
reference paper on regulatory issues that was produced during the GATS negotiations
over commitments to market access in the basic telecommunications sector.l"

To recap , the morc establish ed trade regulation requirement of non-discrimination
permits the member to maintain restrictions on liberalisation of markets, provided those
restrictions involve no less favourable treatment for foreign ers . This is why the norm of
market access, and more dir ectly a demand that competition policy prescriptions be
applied, represent a neo-liberal agenda for the content of regulation worldwide. The
current OECD regulatory reform project is a taste of the campaign to come.!" The
campaign will be far reaching becaus e, apart from their interest in shielding or bolstering
domestic industries, national autho rities have a whole host of political, social and cultural
reasons for placing regulatory controls on markets. For example, while the Japanese
Retail Shop Law is used for protectionist purposes, it also bears powerful cultural and
environme ntal rationales. Competition regulation competes with the schemes of these
regulatory regimes . Competition law may contain som e recognition of the value of these
controls, but its overall fram e of reference is essentially economistic. It is best suited to
take account of certain economic costs and benefits.

We should also not e that trade regulation has produced its own counterbalances to
out and out competition in interna tional markets. Commonly, the agreements provide
for members to appl y trade rem edies, for instance to counter the dumping of goods .
These procedures have been well used by many of the develop ed nations with the largest
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markets, partl y to placate their domestic producer constituencies. But they have caused
friction with other countries interested in exporting into these markets. It has been
suggested tha t these tra de-specific procedures should be replaced with generalist compe­
tition regulat ion, which of course would be open to foreigners as well as to locals to
invoke. But the standa rds of competi tion law do not coincide exac tly with tho se of
anti-dumping and countervail and, on the whole, competition law is more difficult for the
injured party to invoke.

Cornperlrion Regulation and Transnational Business Practices

Thus far, we have been proceeding on the premise that more open trade and freer
markets lead to great er competition. Breaking down national regulatory barriers certainly
extends the breadth of markets beyond the confines of national jurisdictions. It enlarges
the oppo rtunities for transnational corporations and alliances to make their globally
coordina ted strategies work. Decisions taken offshore can more readily produce effects
within national segments of these global markets. Such decisions might lead to conduct
like predatory pricing or exclusive licensing . More remotely, they might comprise
collusive arrangements not to compete in market segments , say through the operation of
export cartels from a home base or market partitioning on a truly international scaleY
Mergers and acquisitions could encom pass a local compa ny but they might just as well
be confined to offshore compa nies such as the parent compa nies of local subsidiaries.

Simply by rolling back national regulatory impedim ents to market access and
presence does not ensure that true competition is practised. Ind eed, a Iaissez-faire
approach to liberalisation and privatisation may easily result in fur ther concentrations of
market power. Nicolaides, an expert writing from within trade policy circles, concedes
that globa l trade may import cartelisation: 'Competition policy complements liberalisa­
tion where the market has an oligopolistic or monopolistic structure' i'"

Now that national barriers are under assault from free trade regulation, some of its
supporters are calling for a more balanced and compre hensive approach to multil ateral
disciplines.l" Such comments signify that those within the inner circles of trade policy are
coming to see something tha t third world critics of globalisation argued years ago,
starting with their push through the U nited Nations for codes of conduct that would
apply to the restrictive business practices of transnational corporations. In this vein ,
anticipa ting the great er scope which the Uruguay Round would give to trade regulation,
Raghavan counselled: 'Equal attention must be paid to those aspec ts of the behaviour of
the TNC's-restrictive trade pr actices, restrictions on the free flow of technology,
market-sharing agre ements, etc. .. . Any equitable multilateral arrangements must then
also include acceptance by TNC's and the government of the developed countries of
the ir own responsibiliti es' .20

The initial push for intern ational codes of conduct was inform ed by the sense that
many sma ller countries lacked the legal jurisdiction and political power, even in some
cases the cognitive and techni cal capacity , to discipline the transna tionals on their home
grounds. Even when trad e agree ments left them space for industry-specific regulation
and foreign investment regulat ion , they lacked the command needed to impo se perform­
ance requirements. They would require the cooperation and reinforcement of larger
countries where the corpo rat ions made their hom e bases or enj oyed their biggest
markets. But globa lisation has stepped up the competition betwee n countries to offer
indu cemen ts to attrac t and retain the transnationals, including the inducement of laxer
regu lation. Global mobility and reflexivity also allow them to circumvent the bilateral
agreemen ts struck between countries which do wish to cooperate.
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In this more complex and interdependent world, some countries have cra fted mo re
sop histica ted criteria by which to attach their jurisdictions to these restrictive practices."
They use multiple aspects of the conduct in qu estion or the person s involved as the way
to establish a nexu s with their territory; in parti cular they do not accept the separa te
entity conceptualisation of the corporate form. But the idea that effects or impacts are
enough to attach jurisdiction , an idea with currency in the Un ited States for instance,
continues to attract resistan ce. Where the more pow erful countries did endeavour to give
'extra -territoria l' reach to their own unilateral poli cies, they enco untered resentment
amo ng the private firms which were asked to carry the responsibility abroad. Ext ra-ter­
ritoria lity also provoked clashes with oth er govern ments which were conce rned to guard
their sovereignty. In any case, for practical purposes, this kind of regulation often needs
support from other cou ntries if it is to enforce the judgements it feels entitled to make.

Negative trad e regul ation does not necessarily assist with this project. Indeed, it may
run counter to attempts to apply competition law to foreign firms. For example,
compe tition law proscription s may demand that a foreign firm be denied an opportunity
to take over a local firm as a way of establishing a local presence, if it would aggregat e
too mu ch market power. 22 As we have noted, in determining whether regulation comes
within the exceptions allowed by trade agreements, the GATT panels have been
reluctant to view as legitimate the kind of national regulation which depends on
compliance offshore for the fulfilment of its objectives.

So, a different argument for the international standa rdisation of compe tition regu­
lation-an int ernation al code- is needed to overcome these limitations on the efficacy of
nat ion al regulat ion. Having freed the transnation als from the constrain ts of many
national industry-specific and foreign investment contro ls, and indeed boosted their
mark et power considerably with req uirements for national inte llectual property rights , it
is tim e to take responsibility for their practices. Before the Singap ore meeting, there were
signs of acce ptance of this respo nsibility in the remarks of the Director-G eneral of the
, ,yTO: 'If the inte rnationa l community seeks to negotiate rules tha t require countries to
give rights to foreign companies, it is almost inevitabl e that the issue of internation al
coope ra tion to deal with possible abuses of those rights will also arise,23 But ultimately
the trajectory of this movem ent depends very mu ch on the kind of competition
regu lation whi ch the propon ents have in mind.

Trade Regulation and Intellectual Property

The article now relates these observa tions about trade and compc uuon regulation to
int ellectual property. When we focus on intellectual property , we can say that national
intellectual property law has had no more to fear from trad e regulation than other
nation al regulation, so lon g as it was not appli ed discriminately. In this respect, it should
be noted that the United States did run into trouble with a GATT panel becau se it
offered dom estic holders of patents more accessible procedures for enforce me nt of their
right s than it did foreig n holders.24 Still there was also a sense that intellectual proper ty
rights could ac t as a barrier to trad e. Like some nati onal competition regulation, GAT T
trad e regulation gave spec ial permi ssion for measures necessary to secure compliance
with laws or regulat ion s rela ting to the protection of paten ts, trad emarks and copyrights.

However, trad e regulat ion was not content to stop there. It seems the sure way to
escape the critica l gaze of negative trade regulat ion is to have yourself made an
international regulatory standard. In this way, one of the most empha tic outcomes of the
Uruguay Round was the Agreement on Trad e-related Aspects of Int ellectual Property
(T R IPS) agreement. In requ iring member countries to regulate to provide a high level
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of substantive protection for intellectual prop erty, the Round was saying that intellectual
property was pro-trade rath er than a necessary evil which was to be tolerated because
it promised its own benefits. Failure to provide adequ ate and effective protection for
intellectual property was a barri er to free trade or rather perhaps a form of unfair trade.
In oth er words, traders expressed their interest in obtaining security for their products
and processes as mu ch as freedom; they were not going to rely solely on economic
advantages such as earlier innovation, superior quality, or cheaper pri ces.

Not all the countries which joined the wro were enthusiastic about this view. Some
thou ght that substantial aspects of the protection were not truly trad e relat ed. The
agreem ent went beyond protection from pirated or counte rfeited good s which were being
traded across national bord ers. They reached deep into national territories in requiring
respect for intellectual prop erty from produ cts destined for dom estic markets such as
pharmaceuticals, processes intern al to production such as chemicals, and practices in
local agriculture, medicine and educa tion which were outside of market relations. But
this argum ent was lost as trade extended its reach behin d the border and merged with
investm ent and service activities.

Nevertheless, the point about the closures of intellectual property law remained a
valid one. The TRIPS agreement conceded to memb ers the right , within the body of
their nati onal intellectual property laws, to retain certain exceptions to the subj ect-ma tter
which was within the coverage of intellectual proper ty categories and to attach cer tain
qualificat ions to the rights which property holders could exercise over uses.25 Those
concessions were, however, often in the direction of the strong reservat ions which some
countries held about the extension of intellectual prop erty into realms of research ,
communication, care , culture and nature.

Intellectual Property Regulation and COInpetition

Competition regul ation does not usually question the existence of intellectual property
rights. It has no fund am ental problems with commodification and commercialisation.
Rath er , it may be prepared to examine the uses of intellectual prop erty rights in
individual cases, precisely because these uses might stand in the way of commodification
and commercialisation. Some economic theory can see that, in the short term at least,
the assertion of intellectual property rights may make competition more difficult. These
uses start with refusals to licence rights to compe titors and ran ge through an inventory
of restrictions placed upon licencees in their deal ings with the intellectual property. For
example, exclusive licensing can shut out potenti al competitors from production and
distribution markets, including markets that might be the subject of import competition.
Thus, the parallel import ation issue remains a live one . Refusals to licence can provide
firms in a dominant position in one market, maybe as the holder of an essential facility,
with a way to bar entry of competitors into related markets.

Co mpulsory licensing has been an issue given attention in trade regulation. Co m­
pulsory licensing could apply to dom estically origin atin g intellectual property, bu t a
frequ ent motive has been to promote the local working of intellectual property,
origina ting from abroad, as a way of alleviating reliance on imports for supplies. Again,
compulsory licensing is concerned with objectives that extend beyond the particular
concerns of compe tition regulation; it has been another w ay of advancing the concerns
for rural self-sufficiency, affordable health care and accessible resources for communi­
cation and education. It may also involve a long range view of the conditions conducive
to economic competition. For example, techn ology transfer may be vital if producers in
developin g nations are ever to acquire the capacity to compete effectively with firms that
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have a head start in the develop ed world . It has even supported more short-term
competitive purposes such as allowing local consumers greater choic e between sources of
production (generic drugs ) and distribution (media products).

TRIPS addresses the question of the exercise of compulsory licensing powers. It
recognises several legitimate objectives for the exercise of compulsory licensing powers.
Reichman reads these objectives to extend beyond the concerns of western-style compe­
tition rcgulation.i'' But at the same time, in the vital case of patents, TRIPS makes it
clear that the holder's rights are to include the right to import. In the case of trademarks,
it mak es no allowance for compulsory licensing at all. It should also be noted that TRIPS
was an opportunity to impose strict disciplines on the ways compulsory licensing powers
were to be invoked. Several of the leading export countries had remained unhappy with
the scope of the allowan ces made in the Paris Convention for compulsory licensing but
it has not been possible to gain agreement to revisions to this Convention.

Perhaps the situation closest to the heart of competition law is the decision of the
transnational not to licence out to oth ers or to licence a subsidiary exclusively. In the case
of copyright, TRIPS takes up the language of the Berne Convention which allows
countries to apply limitations and exceptions in special cases, provided they do not
conflict with the normal exploitation of the subject-matter and do not undermine the
legitimate interests of the holder. Again, this kind of provision has been inspired by
non -econ omic objectives such as allowing space for fair dealing. Mu ch of the controversy
has concerne d the scope it allows for copying on a large scale. Interestingly, the Magill
case took the view that, as a competition law rem edy in an individual case, compulsory
licensing would not cut across article 9(2) of the Berne ConventionY Yet it must be
not ed that TRIPS remained agnostic on the issue of whether national regulation might
allow parallel importation once a product has been released in one territory.

TRIPS also contains an explicit acknowledgement that intellectual property rights
can lead to anti-competitive practices. However, its admission must be regarded as a
modest one. It lies pr edominantly in the realm of restrictive licence conditions. The
agreement contains a section headed 'control of anti-competitive practices in contractual
licen ces' . Here, it states that:

. .. the members agree that some licensing practices or conditions pertaining to
intellectual property rights , which restrain competition , may have adverse effects on
trad e and may impede the transfer and dissemination of technology. Nothing in the
agreement is to pr event members from specifying in their national legislation
licensing practices or conditions that may in particular cases constitute an abuse of
intellectual property rights having an adverse effect on competition in the relevant
market.

It goes on to permit the parties to adopt appropriate measures (consistently with the
other provisions of the agre ement) to prevent or control such practices. However, it is
telling that the members could only agree on a minimal list of examples of such practices;
they 'might includ e exclusive grant-back conditions, conditions preventing challenges to
validity, and coercive pa ckage licensing'.

In any case, it is to be appreciated that all that TRIPS does here is to concede a small
space to national governments to regulate. It provides no substantial guidance to help
resolve conflicts between countries; moreover, it contains none of the tangible support
needed by countries which do not enjoy a good bargaining position with transnationals
or inde ed with the governments of other countries. The TRIPS agreement merely
obliges the member countries to give full and sympathetic consideration to requests from
other members for assistan ce to deal with the anti- competitive practices of 'th eir '
particular nationals.
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So, having add ed solidly to the prop erty power around the world of corporations
with high technology resources (and the resources to acquire these rights in the
marketplace and assert them in the cour ts), the challenge for trade regulation now is to
get serious about disciplining the exercise of that power. Specifically, its agenda for
compe tition regulation should include attention to intellectual prop erty. We should note
now some of the proposals which have been creating the climate for internation al
compe tition regulation to be taken seriously, before we home in on the Singapore
meeting of ministers and the follow up work at the WTO.

The Agenda for Competition Regulation

In the post-Uruguay round world of WTO preemin ence, mu ch of the intellectual
impetus for competition regulation has been coming from western experts, some of
whom are officials or consultants to the international organisations such as the European
Co mmission, the OECD and the WTO itself, some who are more acad emically
deta ched. Thus, versions of the proposals which are curre ntly in circulation have
appeared in the docum ents of the organisations as well as in aca demic journals, though
none can be said to have an official imprimateur at this stage.28

The proposals concern primarily, of course, the type of practices which should be
targeted or prioritised in any international policy. So, even within these like-minded
policy circles, the proposals involve variations. The choice of each emphasis might be
attributed to j udgements made about which approaches would 'work' at this level. These
judgements are said to be techn ically mind ed. Thus, the experts may wish to emphasise
those practices which are most ame nable to clear, common rules. Na tional systems do
proscribe certain practices outright, for instance by deemin g them anti-competitive perse,
without giving the administrat ive or j udicial authorities the opportunity to make their
own charac terisation or indeed to apply a rule of reason. In theory, a rule could be
devised for any practice, only in some situations it is the case that a blanket proscrip tion
does not seem appro priate. Int ellectual prop erty pr actices rar ely, if ever, are the subject
of blank et proscripti ons, either within the legislative fram ework or in the guidelines issued
by the authorities, such as their vario us white, grey and black lists. The experts are rea lly
making a judgement here abo ut which practices attrac t the most censure. A worldly
version of this approach to intern ational policy-makin g is to say that any international
code is going to require the expenditure of political as well as cognitive resources.
Therefore, it is advisabl e for the intern ational forum to confine its efforts to an acceptable
core of pr actices.

This advice begins to recognise that the choice of the contents of the code cannot
avoid value preferences. If there are tend encies for compet ition policies to converge,
there are also significant differcnces.i'' The priorities suggest which practices are con­
sidered the mostly seriously deleterious, here where employed in an international context.
Such preferences show through in the examples given by the Dir ector-General of the
WTO when he particularised his support for competition regulation. He nominated
export cartels, merger controls and cooperative research and development ventu rcs .j"
Then it mu st be conceded that other perspectives will perceive a different set of practices
to be of concern, if they do embrace a competition policy perspective on restrictive trade
practices at all. Thus, to cite a few examples, the OECD wish list identi fied horizontal
and ver tical agreements, abuse of a dominant position and mergers and acquisitions but
left out intellectual proper ty licensing and consumer protection." while Scherer joined
such licensing with export and import cartels and intern ational mergers.V UNCTAD ,
which seems to have decided to par ticipat e in this discussion as part of its more moderate
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line on foreign direct investm ent and intellectual prop erty rights, is likely to nominate
other pri orities aga in .

If intelligent competition po licy requ ires mu ch of its regulation to be tailored to th e
individua l situation, the n the fra mework mu st provide ways to leave as mu ch space as
possible to national authorit ies. Argu ably, if the fram ework is sound enough to at tract
strong suppo rt, then fellow mem ber countries will be prepar ed to acce pt and back th e
judgem ent of one country 's autho rity, even though the practices have spill-over effects to
their ter ritorie s. The fram ework can involve procedures to be followed in order to ensure
that the perspectives of these other members are taken into acco unt.

Ult imatel y, however, these efforts to allow individualisaton may activate th e very
differences whi ch generated the call for international harmon isation and standardisation
in the first place. If indi vidu alisation is a necessary part of a compe tition poli cy, an
international authori ty might be a better place to invest th is discretionary space. Yet,
debate over the constitution of such an authority reveals similar problematics as th e
construc tion of the legislative fra mework. Nicolaides envisages a body more official and
binding than the networks of functional national regulators which have gathered in thi s
field as well as other fields of international business regulation such as banking
rcgulation .P But he would like to see the authority avoid politicisation : a constitution of
neutral expe rts and government delegates would seem the best way to keep the function
techn ocrati c.

The constitution of such internation al regulatory authori ties is part of a general
contes t over the form which globa l gove rnance is to take. If such autho rities are to make
sop histica ted j udge me nts abo ut the effects on competition of various practices, be tter
perh aps that they are not dominated by any particular theoretical perspective. M ore so,
if they are to weigh the benefits of the practices aga inst their effects on compe tition,
some times to th e point of allowing the practices to continue, then they will need input
from othe r perspectives, such as producer, employee an d region al interests. They will
have to confront a problem that many international orga nisations are encoun tering whe n
they make decisions at a remove from local communities, a problem of 'democra tic
dcficit'r" Can globa l gove rnance be democratic?

As the power of the ' '''T O is appreciated, its decision -makin g is coming under
scrutiny. T he oppo rtunities for the sma ller member countries to exert a genuine influen ce
over the provisions of its agreements is one issue; ano ther issue is the nature of the
involvement of N GOs . But any such democratisation should not allow the nations with
the greatest power to discipline the tran snationals to pull back from a responsible role.
Arguably, th e United Nations codes remained soft law because the major western powers
were not prepared to back them. " If NGOs are to be involved, then it must be
app reciated that they will includ e the representatives of the corpo ra tions which are the
subjects of the regul ation . Already, they have been incorporat ed in the delegations of
some members to the WTO. Again, the efficacy of such regulation may depend on their
willingness to comply.

Rath er, the NGO qu estion rela tes to the role for alternative perspectives. It remains
to be seen whether, as Reichman spec ulated when writing for UNCTAD, internation al
compe tition policy provides an oppo rtunity for small and medium-sized enterp rises to
form coalitions of interest over national lines.36 Any such involvemen t might just give
legitimacy to a perspective tha t is basically skewed aga inst them . Even wh ere compe tition
regulation is working effectively, it tends to make trem endous allowances for imbalan ces
of power and conce ntrations of interest in the marketplace. Preston suspec ted that the
kind of compe tition law which treats the globe as the market will show little conce rn for
competitors who wish to ope ra te just within a local part of that market.37 Larger mark ets
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will ind eed provide the justification for ration alisations. Specific practices will have to be
targeted to safegua rd opp ortunities for competition in these localities, especially for
independent start-up and minor scale producers. But it is questionable wheth er compe­
tition law can be sufficiently fine-tuned to deal with such practices. Paradoxically,
competition law begins to take on some of the sector-specific charac teristics of industry
regulation when it attempts to deal with these practices. The access codes in the
telecommunication s area are a good illustra tion.

At the international level, the codes of conduct for multinationals were tailored to the
parti cular practices of concern to importing countries. One of the reasons why these
codes might seem more apt is that they explicitly represent a number of economic,
cultural and political concerns which go beyond the concentrated focus of competition
law on allocative efficiency and consumer choice in the marketplace. Industry, labour
and tax concerns were among the concerns expressed in the earlier codes; they could
now be upd ated to take account of the growing concerns about the loss of local and
indigenous cultures and the damage to the natural environment. Such an international
agenda becomes increasingly important as trade regulation elimin ates many of the
protections which have been maintained at the national level and competition law itself
sheds the immunities it afforded to certain sensitive sectors. It is interesting to see now
that the OECD proposed incorp orating its own version of these guidelines in a
Multilateral Agreement on Investment (MAI).38

The WTO's Singapore Meeting

These competing strands surface in the deliberati ons of the WTO. As we have noted ,
developin g countries had in earlier decad es made the running on restrictive business
practices, both at the GATT and the United Nations. At Singapo re, the imp etus was to
come instead from a Europ ean Union proposal. The Union sought to initiate work on
four tracks: commitment by all memb ers to effective domesti c competition laws,
identification of core competition prin ciples and procedures, establishment of instruments
of cooperation, and submission of the procedural and material elements of competition
law to the WTO dispute settlement process. Other developed countries such as Japan
agre ed to the work but only if the uses of trade measures such as anti-dumping
procedures and safeguards were subject to scrutiny too. There was apprehension among
the ASEAN countries that the agend a would aim to break down local monopolies and
practices that helped domestic compa nies maint ain market share.39 But some developin g
countries supported work on anti-competitive practices (such as transfer pricing and
other intrafirm practices) because they thou ght that the furth er Iiberalisation of invest­
ment controls would heigh ten the need for regulation of the restrictive business practices
of the T NCs.

After a great deal of negotiation , the meeting agreed to establish a working group to
'study issues raised by members relating to the interaction between trade and compe­
tition policy, including anti- competitive practices, in order to identify any areas that may
merit furt her consideration in the WTO framework' . T o furth er this study, a cross-refer­
ence was made to the Midrand declaration and the work ofUNCTAD. The focus shifted
to the framin g of the term s of referen ce of the working party. The developing countries
were facing a fight, for the United Stat es representatives made it clear that its sole interest
was in the promulgation of an ti-monopoly laws which opera ted at the national level. It
saw them as a way to break down cartels and other private anti-competitive behavi our
which impeded market access by its exporters.

The working group met for the first time in July 1997. From the many submissions,
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the Ch airman drew up a checklist of issues which included: the impact of anti-compet­
itive practices of enterprises and associations on international trade, the impact of state
monopolies, exclusive rights and regulatory policies on competition and international
trade , the relationship between the trade-related aspects of intellectual property rights
and competition pol icy, and the relationship between investment and competition
po licy.40

Developing countries were very mindful of the fact that competition law was coupled
in the Singapore declaration with a resolution to study investment issues. QUAD
countries were promoting a multilateral investm ent agreement which would establish
rules for the liberalisation of direct investment across the board. While the Uni ted States
preferred to focus its efforts within the OECD where the campaign began , the European
Union and Canada became prime movers at Singapore. It should be appreciated that an
MAl wou ld overwhelm both the relevant WTO agreements, the GATS and the
Agreement on Trade-Related Investment Measures (T RIMs), with their in-built controls
on liberalisation; it would attack directly the controls many countries place on foreign
investment, to limit the level of establishment and equity in sensitive sectors such as
agric ulture, media and the professions or to at tach performance requirements, including
requ irements of joint venturing, technology tra nsfer and payment of taxation.l!

The initial reaction of developing countries was to oppose the addition of this agenda
item. UNCTAD was seen as the more appropriate international forum . But at the
meeting several of the developing countries which were includ ed in the informal
negotiating groups decided to support a study. It was to be clear, however, that a study
programme would not pr ejudg e whether negotiations should be und ertaken at a later
dat e. It was also the understanding of these countries that the study would stay within
the bounds of the existing WTO provisions and in particular the limits of the TRIMs
agreement struck during the Uruguay round. But the European Union (with the seeming
approbation of the Dir ector-General) signalled that negotiations on a multilateral
investment agreement would be a top priority for the WTO. However , it is to be
remembered that the Singapore declaration carries a safeguard that further negotiations
(if any) regarding multil ateral disciplines on both investment and competition policy are
to take pla ce only after an explicit consensus decision is taken among WTO members.
For the time being, it seems that the competition over competition policy remains open.
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