
Prometheus, Vol. 16, No.3, 1998

TRIPS, Cultural Politics and Law Reforrn*

JOHANNA SUTHERLAND

291

AnSTRACT This article examines the intensification of inter- 'national' and international cultural
contestations over intellectual proper!)! rights (IPRs) . Examples are given qf disputes over biological
materials and their commercial use in biotechnology andnatural products, and concepts ofculture, proper!)!
andfair return. These disputes are also about culture and political liberalism. Corporate stakeholders,
governments, indigenous peoples' organisations (IPOs) and non-governmental organisations (NGOs) are
involved in democratic, and with some exceptions, lauful political activi!)! to secure law ttform.
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Introduction

Inter-'national' and international cultural contestations over intellectual property rights
(IPRs) are becoming more intense. Some contestations involve biological materials and
their commercial use in biotechnology and natural products, and concepts of culture,
property, and fair return. These are the focus of this article. But these contests can also
be viewed as performances about culture and liberalism. Corporate stakeholders,
governments, indigenous peoples' organisations (IPOs) and non-governmental organisa­
tions (NGOs) are involved in democratic, and with some exceptions, lawful political
activity to secure law reform. The turf is intellectual property, and the cultural
contestations involved are premised on assumptions about equality in diversity, property
rights and the value of diverse forms of knowledge . Many international human rights
standards are also important, as is political networking and coalition-building for
stakeholders. Most of these are core issues within the discourse of political liberalism,
despite the variations and permutations within that discourse . I

Aspects of these liberal political activities will be demonstrated in this article as a
selection of recent cultural disputations in the IPR field. The story of the considerable
success in the General Agreements on Tariffs and Trade (GATT) of industries' IPR
agenda; despite slightly differing inclinations by governments in Europe and the United
States, will be retold. A short case study from Andean Pact countries of a regional
agreement which recognises the value of traditional knowledge and genetic resources will
also be provided. That agreement evolved largely in response to an IPO and NGO
agenda. But the obvious difference in impact between global IPR regimes and regional
commitments to equity will not be dwelt upon further.

*This article was presented at the National Intellectual Property T eachers' Workshop, ANU, Canberra, 5-6 February
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The cultural politics involved in intellectual property disputes are becoming increas­
ingly global. We have seen the passage of a broad-ranging multilateral agreement on
IPRs which expands their reach in an unprecedented way: the Agreement on Trade-Re­
lated Aspects of Intellectual Property Rights (T RIPS).2 That Agreement was includ ed
within the Uruguay Round of the General Agreement on Tariffs and Trade (GAT T)
after vigorous lobbying by corporate stakeholders in the United States , Japan and
Europe. Many NGOs are now asking that its provisions be interpreted so as to und erpin
better IPR protection for the cultural knowledge of indigenous peoples and traditional
farm ers. The TRIPS Agreement has also become on e of the targets of a 'no patents on
life' campaign. But we are also seeing regional and domestic law reform activity which
is responding to a globalising assertion of the value of indigenous peoples' and local
communities' knowledge, innovations and pr actices.

But while these cultural contestations over intellectual property are becoming more
intense, they are not new. The Un ited Nation s' Commission on Genetic Resources in the
UN's Food and Agriculture Organisation (FAO)3 has attempted to resolve the so-called
'seed wars ' since the mid-1980s. Those 'wars' erupted in response to the spread of IPRs
over plan ts and their components within industrialised economies. Criti cs convinced
several G 77 governments that under intellectual property regim es those who are the
primary managers, users and conservers of plant genetic resources" do not sufficiently
appropriate the benefits generated by those resources when they are used in plant
breeding programmes or within biotechn ology produ cts which becom e subject to
intellectual property protection .P Ethnoph armacological knowledge can also aid in
pharmaceutical research and in the targeting of samples for bioassay screening, but in the
past those who provide such knowledge were rarely guaranteed a share in the products'
comme rcial returns.

R ecognition of this issue in international law is evident in many of the instruments
finalised for or at the Rio Earth Summit in 1992, and negotiated since. They recognise
the interlinkages betw een biological and cultural diversity and the value of indigenous
and local communities' knowledge , innovations and practices. One of the most imp ort ant
is the Co nvention on Biological Diversity (C BD) and discussions on the best mean s for
implementing its ben efit-sharing provisions are continuing." Multilateral negotiations are
also continuing within the FAO Commission over mechanisms for recognising 'Farmers
Rights' which arise from farmers' contributions to plant genetic resource conserva tion,
improvement and use 7

Other examples of heightened cultural politics in relation to cultural and biological
diversi ty and IPRs, only one of which exceeded the bounds of liberal politics, include the
following :"

• in July 1996, memb ers of Accion Ecologica, an environmental NGO, blocked the
ratification of a bilateral IPR agreement between Ecuador and the United States by
occup ying the Congressional Chamber in Ecuador. The IPR treaty went furth er than
the TRIPS Agreement by requiring that plant varieties be protected either by paten ts
or a system compa rable with that of the Int ern ational Union for the Prot ection of New
Vari eties of Plants (UPOY). The TRIPS Agreement merely says that plant varieties
must be protected by patents or an effective sui generis system .l' Some stakeholders
argue that sui generis systems can differ from UPOY. The TRIPS Agreement also
provides for a review of some of its permitted exclusions from patents by 1999, but this
was not available in the bilateral agreement. NGO protest had been ignited by news
of a 1986 US plant patent on a variety of ayahuasca (Banisteriospsis caapi), a plant of
religious significance to some indigenous peoples in the Amazon Basin.!"
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• in Augus t 1997 the US Patents and T rademark Office cancelled a 1995 patent issued
to the Un iversity of Mississippi on the basis tha t customary knowledge of the use of
tumeric as a healing agent was 'prior art' . The challenge issued from the Council of
Scient ific and Industrial Research in New Delhi , India, I I

• in O ctober and March 1993, 500,000 and 200,000 Indian farmers respectively,
demonstrated again st proposals for the GA"n' TRIPS Agreement, asserting that their
right to save, reproduce and modify saved seeds could be eroded under implementing
legislation . The campaign against 'biopiracy ' has been particularl y active in Indi a ;1 2

• policy developm ent and law reform is advoca ted by IPOs and NGOs in many
j ur isdictions concern ing traditional knowledge, cultural practices and intellectual
p roperty rights. But effective reform has not been a common response by govern­
ments.

But on e might ask whether these examples really involve cultural politics and rights? In
response I would suggest that they do, if one agrees with Ra ymond William s that
intellectual, spiritua l and aesthetic developm ent , ways of life, works and practices of
intellectual and artisti c activity, philo soph y, scholarship and history , can all be embraced
within the complex term 'culturc'i" These contestations involve ways of life, wheth er
industrialised or subsistence, intellectual activities, philosophi es, and vario us works and
practices- ma ny of which are informed by beliefs in rights and other social discourses.

But my primary aim in this article is not to pu rsue further these examples of cultural
politics. Rath er I will examine the liberal cultural politics inherent in the process by
which corporate stakeholders exercising their parti cipatory rights persuaded governments
to agree to their desired reforms to the GAT T. Secondly, I will examine aspects of the
IPO and NGO campaign against IPRs over biological materials, and examine a
significant regional agreement which recognises the value of traditi onal knowledge
largely outside an IPR fram ework-both in a pro cedural and substantive sense. This case
study suggests that contrac ts, and particularly material transfer agreements, ar e an
import ant mechan ism for regu lating access and benefit-sharing concerning traditional
knowledge an d genetic resources."

Liberal Cultural Politics and the TRIPS AgreelDent

The GAT T is a post-Second World War multilateral agree ment" intend ed to promote
international economic cooperation, and prevent the continua tion of the economic
mercantalism which exace rbated international tensions in the interwar period. The
GATT, and the more recent World Trade Organisation Agreement, promote export-ori­
ented trade and tariff reduction by and amongst States. The economic discourse by
which the GATT operates represent s liberal cultural values in favour of open markets
and private prop erty rights." Issues arising unde r the GATT are negotiated in rounds.

The param eters of the Uruguay round of the GATT negotiations were set by the
Mini sterial Punta del Este Declaration in 1986. T hey were particularly important for
integrating intellectual property, trade-related investment measures, and trade in services,
with the broade r intern ational trade agenda of trade liberalisation and trade in goods.
For implementing the T RIPS Agreement economies in transition have up to 5 years;
developin g countries have between 5 and 10, and the least developed countries have up
to 10. As such, the TRIPS Agreement is likely to effect significant global legal cha nge .

The TRIPS Agreement has as its objective that IPRs should contribute to the
promotion of techn ological innovation, and techn ology transfer and dissemination, so
that bo th producers and users of techn ological knowledge benefit in a way which is
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conducive to social and economic welfare , and rights and obligations are balanced. IPR
violations are denounced as 'trade distortions' leaving producers unable to recover
research development and production costs, resulting in lower output, less trade and
higher prices for consumers. 17

Coalitions of industry stakeholders from Europe, japan and the US had been
effective catalysts for international action on IPR issues. The US government may have
been particularly receptive to complaints of IPR violations because of increasing concern
in the 1980s that the US was a hegemonic economy in decline , irrespective of the
strength of the empirical evidence on the indicators.18 IPR violations were estimated by
the US International Trade Commission to cost US$6 I billion in 1986.19

This inclusion of IPR issues within the Uruguay Round was largely attributable to
the lobbying strength of various coalitions of corporations involved in knowledge-based
industries (including chemical , pharmaceutical, information technology, luxury goods
and cntertainmentj.i" and the US Chamber of Commerce. Several of these had senior
representation on the Advisory Committee for Trade Negotiations (ACTN), whose Task
Force on Intellectual Property recommended a broad-ranging IPR strategy to bring
intellectual property protections within the GATT.2I One of the key transnational
coalitions of trade associations was the Intellectual Property Committee (IPC) which
pushed for strengthening industrial patents. The US-based IPC worked with the
japanese Federation of Economic Organisations (Keidanre n) and the European Union
of Industrial and Employers' Confederations (UNICE) to develop a consensus position
on the reforms sought. The IPC included representatives of more than ten leading
multinational corporations. Keidanren was a private, non-profit organisation represent­
ing many japanese corporations, while UNICE represented 33 industrial and employer
federations from 22 countrics.f Peter Drahos has described this pro cess as 'a consensus
building exercise of Herculean proportions', which was achieved within 6 months in
1986.23 The G 77, although critical of the move to bring IPRs within the GATT, did not
mount sufficiently strong opposition to prevent it, which is hardly surprising since many
negotiators, facing a packed GATT agenda, lacked both expertise and time. i"

Corporate stakeholders sought a multilateral GATT code with effective deterrents to
international trade in goods which violated IPRs, and the adoption and implementation
of adequate and effective, but not necessarily harmonised, IPR rules. They also sought
patents for all biotechnology inventions, including micro-organisms, parts of micro-or­
ganisms (plasmids and other vectors) and plants.25 But on patents they were not
completely successful, since the exemptions which were included within Article 27 of
TRIPS, as quoted below, were largely consistent with the 1973 European Patent
Convention.

But corporate and government stakeholders also had a cultural preference for
rigorous and effective dispute resolution processes, and these preferences were effectively
met. The US chose the GATT forum to complement its bilateral and domestic IPR
reform agenda,26 because of the remedy of sanctions and denial of market access which
the GATT providesY The enforcement mechanisms under TRIPS are now potentially
more effective than those available under instruments administered by the World
Intellectual Property Organisation (WIPO).28

Many of the Article s in the TRIPS Agreement may be relevant to the knowledge ,
innovations and practices of indigenous peoples and local communities, including those
concerning copyright, trademarks, geographical indications and appellations of origin,
industrial designs, patents and the protection of undisclosed information. The TRIPS
patent provisions have been particularly contentious. They require that patents be
available for any inventions, whether products or processes, in all fields of technology,
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provided they are new, involve an inventive step and are capable of industrial appli­
cation: Article 27(I). But Article 27 provides further:

I. [ .. . subject to various Articles] patents shall be available and patent rights
enj oyable without discrimination as to the place of inventi on, the field of technology
and whether products are imported or locally produced.

2. Members may exclude from patentability inventions, the prevention within their
territory of the commercial exploitation of which is necessary to protect ordre public
or morality, including to protect human, animal or plant life or health or to avoid
serious prejudice to the environment, provided that such exclusion is not made
merely because the exploitation is prohibited by their law.

3. M emb ers may also exclude from patentability:

(b) plants and animals other than micro-organisms, and essentially biological
proccsscs /" for the production of plants or animals oth er than non-biological and
microbiological processes. However, Members shall provide for the protection of
plant varieties either by pat ents or by an effective sui generis system or by any
combination thereof The provi sions of this subparagraph shall be reviewed four
years after the date of entry into force of the WTO Agreem ent.

So although plants and animals (other than micro-organisms) and essentially biological
pro cesses for the production of plants or animals (other than non-biological and
microbiological processes), can be excluded from pat entability, members are required to
provide for the protection of plant varieties either by patents or by 'a n effective sui generis
system' .

But there are scant record s of the drafting history of Article 27 to aid in its
interpretation, and non e on the intend ed meaning of 'sui generis' .30 Leskien and Flitner ,
however , suggest that the TRIPS has several minimum requirements. These are that:

• the same standard of IPR protection apply to own-country and overseas nationals so
that any advantage, favour, privilege or immunity which is provided by a member to
its own national is also available to other members' nation als (national treatment);

• IPRs apply to the nationals of all other memb ers equa' ly (most-favoured nation
treatment);

• an effective remedy must also be available in the event of a breach of any sui generis
right which is created consistent with TRIPS; and

• the sui generis system must includ e an IPR component, within the meaning of Article
I(2) of the TRIPS Agreement. 31

These minimum requirements indicate that recognition of the value of indigenous and
local communities' traditional knowledge , innovations and practices are not guaranteed
recognition under TRIPS, especially where they are inconsistent with private property
rights over biological mat erial , although they may fall within the scope of suigeneris rights .

Cultural Politics and Plant Genetic Resources

At least since the pre-Rio Earth Summit conferences, many IPOs, NGOs and academics
have been actively promoting domestic legal recognition and compensatory mechanisms
for traditional knowledge. This campaign involves a politics of rights which is universalist
rather than relativist. These resolutions tend to use the language international law and
liberal human rights discourse, in part suggesting the constitution of IPOs' political
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identity and subj ectivity within the boundaries of the current international order, and
consistent with a movement towards the constitutional accommodation of politicised
cultura l diversity .V Even though the rights being asserted are sometimes sui genens, often
they are already embodied in a number of international instruments which are awaiting
state ratification or accession, or domestic implementation and compliance.

Many IPOs' conference resolutions have emphasised rights to self-determination,
economic social, cultural and political rights, gender equality, and rights to territories and
intellectual and cultural property . NGOs particularly promoting human rights and the
environme nt include W'VF (World Wide Fund for Nature), IUCN (World Conservation
Union), Indigenous Peoples' Biodiversity Network, International Alliance of Indigenous
Tribal Peopl es of the Tropical Forests, and Cultural Survival. Some of these organisa­
tions ar e working within the Global Coalition for Bio-cultural Diversity.

Rights-oriented resolutions from this campaign include the Kari-Oca Declaration
and the Indigenous Peoples ' Earth Charter (1992, Kari-Oca), Recommendations from
the Voic es of the Earth Conference (1993, Amsterdam), the Charter of the Indigenous­
Tribal Peoples of the Tropical Forests (1992, Penang), and the ]ulayinbul Statement of
Prin ciples and Declaration Reaffirming the Self Determination and Intellectual Property
Rights of the Indigenous Nations and Peoples of the Wet Tropics Rainforest Area (1993,
]ingarrba).

There are also several academic authorities who use rights-based language and
international instruments to encourage the recognition of indigenous and local communi­
ties' rights. The term 'traditional resource rights ' is most closely associated with Darrell
Posey and Graham Dutfield of the Working Group on Traditional Resource Rights
based at Oxford Uni versity. Posey and Dutfield draw on intern ational legal instruments
to justify the development of sui generis legal and policy instruments and processes to
conserve and protect cultural and biological diversity, to ensure benefit-sharing where
traditi onal resources are used comme rcially, and to ensure that marginalised indigenous,
traditi onal and local communities have favourable conditions to influence all levels and
aspec ts of policy planning and impl cm cntation.P Other academics and activists also
draw on international human rights law to further the implementation of international
environme ntal law and to bett er the lives of indigenous pcoples.i"

Many non-indigenous acad emics and NGOs have been supporting the IPO's and
INGOs' rights-based campaign. A range of professional NGOs have been particularly
conce rned with codes of ethics for research, biodiversity prospecting and intellectual
property rights , and many of these organisations have been supportive of IPOs' activities
and aspirations- particularly ethnobotanists, biologists and biochemists. There is an
expa nding academic literature on agro-biodiversity, agro- ecology, ethnobiology and
ethnobotany, traditional ecological knowledge and sustainable development.

But there are also disagreem ents within and among organisations over issues such as
moratoria, and the benefits or oth erwise of donor-funded biot echnology projects. For
example, some declarations and resolutions use less human right s terminology and more
strongly denounce all intellectu al property rights over life forms. Several call for a
mo ratorium on biotechnology research involving indigenous peoples, and seek to
prioritise the equity aspirations of the CBD over its facilitation requirements concerning
sustainable use of biological diversity and use of indigenous and traditional tcchnolo­
gies.35 These resolutions include the Thammasat R esolution (1997, Thailand) which
reaffirm ed participants' opposition to the appli cation of IPRs to lifeforms, including
humans, animals, plants, micro-organism s, or their genes, cells and oth er parts. Other
resolutions and declarations were issued following the 1995 UNDP Consultation on
Indigenous People s' Knowledge and Int ellectual Property Rights in Fiji; the 1994
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COICA/ UNDP Regional Meeting on Intellectual Prop erty Rights and Biodiversity in
Bolivia, and the 1993 Mataatu a Declaration on Cultural and In tellectual Prop erty Righ ts
of Indi genous Peoples, from Aotearoa/ New Zealand.

RA FI is one of the most active NGOs campaigning again st IPRs sought by those
involved in biotechn ology research and developm ent . RAFI denoun ces 'biopiracy',
emphasising particularly the 'unjust enrichment' reap ed by multinational corporations
when IPRs are claimed over produ cts or processes to which indigenous peoples' informal
inn ovation, knowledge or customa ry practices have contributed.36 Other active
NGOs which are critical of IPRs includ e the Genetic Resources Action Int ernational
(GRAIN), Searice, the Third World Network, the Research Foundation for Science,
Technology and Na tural Resource Policy, the Inst itute for Agriculture and Trade
Policy, Friends of the Earth Int ernational (FoE), the Dag Hammerskjold Foundation,
and others.

This NGOs' 'no patents on life' campaign represents IPRs over life form s as the
epito me of 'weste rn' aliena tion from nature and commodified prod uction , often with
indigenous peoples at the other end of the cultural spectrum. Less activist commentators
also query the desirability of extending IPRs over biological materials.V On the oth er
hand, many IPOs are entering into bioprospecting contrac ts which commercialise aspects
of their intellectual and cultural property.

Other con cern s which G77 governments, NGOs and IPOs have about the appli­
cation of the T RIPS rules are that :

• most countries which are rich in cultural and biological diversity do not have sufficient
capac ity in the biotechn ology sector to maximise that compara tive advantage, and that
the aggressive strategy pursued by the US to strengthen IPR regimes enh ances the US
relative advan tage in that sector. Moreover the US has not yet ratified the CBD which
has as its objectives the conservation of biological diversity and the fair and equitable
sha ring of the benefits deriving from its use;

• the IPR laws likely to be introduced to comply with TRIPS recognise novelty
and newness and private inventi on rather than collective, accumulated knowledge.
New, inventive, non-obvious applications which are repro duceable and have potential
indu strial application can be protected, while the original valuable knowledge rarely
is;38

• the most likely sui genens system permissable und er Art icle 27 is that created by the
U POY. Trad ition al farmers rarely meet its requirements of precise recognition and
description, uniformity or homogeneity, and stability in essential characteristics.
Farmers who engag e in mixed multi crop farming and maintain high levels of genetic
diversity with cult ivated adapta tions are unl ikely to meet these UPOV requi rements
which better suit agribusiness seed produ ccrsr'"

• IPRs over biological material will lead to a furth er decline in biodiversity and the
cultural pr actices which maintain it, since selective breeding for commercial purposes
will lead to increased planting of those varieties and declining maintenance of varieties
which produce lower yields;

• increasing commercialisation of the seed indu stry and genetically engineered resis­
tances or amenabilities to particular agrochemicals and oth er inputs will worsen the
verti cal integration of the sector with adverse consequences for prices and farmers'
access to reprodu ctive ma ter ial; and that

• stre ngthening IPR protection will encourage more agressive marketing of protected
vari eties, increasing mono- crop , indu strial production and its associated relations of
produ ction, and exacerba te declining levels of biological and cultural diversity.
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Commentators have identified diverse law reform opti ons whi ch governments have
available to meet some of the aspira tions whi ch are being ar ticulated by the G77, IPOs
and N GOs in rela tion to implement ing TRIPS Art icle 27. These include the followin g:

• comprehensive new legislation on sustainable development, and biological and cul­
tu ral diversity;

• new disclosure and deposi t rules for appli cants for patents or other IPRs, including
declarations of origin and prior informed consent;

• variations on the definition of a protectabl e 'variety' of plan t;
• new requi rem ents for labelling of geneba nk accessions or the creat ion of new registers;
• the creation of an IPR ombudsperson or other public defender ;
• establishment of a community gene fund finan ced by taxes or royaltie s, so that

traditional germ plasm conservation and development, or traditional use of medicinal
plants can be supported or commercialised;

• new IPR dispute resolution processes such as a tribunal hearing process;
• inventors' certificates, and seals or certificates for seeds;
• impl ementation of the WIPO model law on folklore;
• bilateral or multipar ty contracts including material tran sfer agreeme nts; and/or
• new rights-based legislation for recognition of communa l intellectu al activities, tra­

dition al resource rights, or sectoral community righ ts.l"

These options are being discussed in several multil ateral, regional and domestic fora but
few have yet been impl emented in dom estic law or poli cy. The most favoured option
seems to be the prom otion of contracts and particularly material transfer agr eemen ts
whe re poten tially usefully bioac tive materials, and knowledge, are tra ded.

Democr-atic Cultural Politics and NGO Law Refor-m Activity: A Short Case
Study

The Andean Pact

The development of the Andean Co mmunity's" subregiona l agreeme nt concern ing
access to genetic resources, protection for traditi onal knowl edge, and benefit-sharing, is
attributable to a ran ge of con .extual factors. T he most important include member states'
improving respon ses to the inte rnational (including Pan-American) indi genous peoples'
human rights movement. V NGO ac tivities.l '' increasing bioprospecting activity in the
region ,44 and criticisms of ea rlier subregio na l intellectual property decision s which did
not includ e protection for traditional knowledge . Other conducive circumstances in­
cluded the restoration of democrati c governance within And ean Pact States, since this is
more tolerant of lobbying by NGOs and of partnership s with NGOs. But the Andean
Pa ct 's adoption of inte llectual property righ ts for plant breeders in 1993, and the
strengt hening of broader int ellectual prop erty righ ts'" without recognition of the value of
traditional knowledg e, innovations and practices, was one of the most immediate
catalysts for height ened N GO lobb ying activity for reform. In 1993 the Pact agreed that
by December 1994 a 'Commo n Regime on Access to Biogenetic Resources and
G ua rantee of Biosafety' wou ld be adopte d, implementing the provision s of the C BD .

Since at least 1991 the Peru vian Envi ronmental Law Society (SPDA)46 has been an
active parti cipant in the cultural politics of knowledge." The SPDA lobbied the Andean
Pact for regional implementation of the C BD's provisions on access and benefit- sharing
and for IPR reform, and liaised with the IUCN's Envi ronmental Law Ce ntre on the
possibilities of assistan ce. The Co lombian government was also a particul arly ou tspoken
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pro ponent of stronger CHD provisions on equitable benefit-sharing with indigenous
peoples during CHD negotiations and at subsequent conferences of the parti es, and it
garn ered Andea n Pact supp ort for the proj ect to improve the Andea n Pact's intellectual
property laws.

In J anuary 1994 the Andea n Pact formally requested technical assistance from the
IUCN's Enviro nmen tal Law Centre, and the IU CN secured fund ing from the Germ an
Ministry for T echni cal Cooperation for a 4-year proj ect. The IUCN contrac ted SPDA
to be the local liaison organisati on with its regional office in Quito, Ecuador and with
its national committees.

In 1994 the IUCN released a paper to the Andea n Pact secretariat and widely in the
region , seeking comment, and a final version following comments was sent to the Andea n
Pact for discussion .i '' This document did not include a model law but rather provided a
set of principles and elements from which a possible regu latory struc ture could be
elabora ted. T here had been some criticism during the process from other NG Os such as
the Third World Network, which questioned the involvement of the IU CN in the
process, and the Colombian government unsu ccessfully attempted to have IUCN
information docum ents replaced with their own for discussion purposes.t'' Decision 391
on a common Andea n Pact regime on access to genetic resources emerged 2 years later,
in July 1996.50

Decision 39 1 essentially creates a process which must be followed by parties wishing
to collect genetic resources or derivatives, within the countries to the agreement." Access
applicants are requi red to apply for access through competent national authorities, and
to provide specified informa tion. The decision also recognises national sovere ignty over
genetic resources. The access process involves registration of proposed projects on the
public record , and negotiations over the access contract and any ancillary contracts,
including those involving the transfer of knowledge of an inta ngible nature (such as
traditi onal knowledge held by indigenous, Afroamerican or local communitiesj.f The
And ean Pact regime also prom otes training, research, developm ent and technology
transfer concerning the sustainable use of biological diversity and genetic resources, and
subregion al cooperation concerning such matters. Access applications are also required
to addr ess these issues in accessOlY contracts of relevance and benefit to na tionals and
domestic institutions. The agreement also deals with precautionary matters, subregional
transit of biological resources , and it recognises that member countries may restrict access
to genetic resources and derivatives in specified cases, including on environmental,
human health , cultural identi ty, biosafety or stra tegic grounds.

Although this agreement was binding on memb er countries in July 1996 national
implementing legislation is also required within each Stat e. In Septemb er 1996 Ecuador
passed framewo rk legislation on biodiversity protection and requ iremen ts to be followed
when genetic resources are accessed for commercial purposes. Law reform is also
und erway in Bolivia and Co lombia.53

Conclusions

T his article has suggested tha t cultural politics pervade the globa lisation of the formal,
intellectual property rights regim e which applies to biological materials. The values
involved are inh erentl y liberal. Recogni tion of customary intellectual property rights was
not a dominant issue for the TRIPS Agreement during its negotiation , bu t it is still early
days on the issue of suigeneris regimes. There were differences between Euro pean and US
governments ' positions on the patents issue, despite the corporate coalition, and although
Article 27 reflects a compromise, it is probable that differences between the jurisdictions
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will lessen over time. Current wide disparities between IPR laws in Gn and 'developed '
countries will also have to redu ce over time given the obligatory requirements of the
TRIPS Agreement. But the emergence of the TRIPS Agreement demonstrates one of the
constitutive outcomes of liberal discourses which empower non-State actors such as
private sector corporations and civil society within liberal democracies and internation al
politics.

Ironically, however, the liberal political culture which has encouraged the expansion
of civil society and NGOs, and which has developed a discourse of rights for indig enous
peoples, is also responsible for many of the current pleas that globalising IPR laws should
meet higher equitable standards. NGOs have been integral to law reform activities in the
Andean Pact. But whether the pr eferred reform option of private contracts is the most
beneficial to the maintenance of cultural and biological diversity and to meeting the
commercial aspirations of many indigenous peoples and local communities remains to be
seen . It is fairly clear that issues such as gender, equ ity amongst diverse property-holders
within bioregions sustaining similar resources and practices, and minimum detailed terms
for commercial negotiations are not central issues within such reform s. Prior informed
consent is considered parti cularly import ant, as are privately negoti ated royalties and
other benefit-sharing arrangements. Again the reson ances of liberal political culture are
quite clear. It can also be concluded that given the requirements of the TRIPS
Agreement and the likelihood that corporate stakeholders will continue to pursue
remedies against those who violate their IPRs, that IPRs will continue to be a basis for
politi cal conflict inter- 'na tionally' and internationally.
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