Prometheus, Vol. 16, No. 3, 1998 275

The Intellectual Commons: A Rationale for
Regulation*

ANDREW C. DAWSON

ABSTRACT  This article characterises the “intellectual commons’, and the relationship between i,
commoners and the state. It is argued that in a democracy the State should adopt a steward-type role over
the intellectual commons. This role dictates that regulalion should be in the best interests of the
commoners, without undue inlerference with their inherent rights and will only be justified if it is based
upon a coherent rationale. Economuc theory can provide such a rationale when the cosls of open entry lo
the commons exceed the benefits. Innovative, cooperative direct regulation has the best polential for success.
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As the Information Age progresses, it has become increasingly clear that knowledge is an
important economic resource and a significant source of wealth.' At the same time, there
is a global movement towards placing ownership of knowledge in private hands.? This
movement sees the ‘intellectual commons’, which has subsisted for centuries as an
important indepcndent resource, being gradually dismantled and regulated. It is in this
context that an understanding of the intellectual commons is important.

What is the Intellectual Commons?

The idea of ‘the commons’ is familiar to both law and cconomics. English law has long

recognised common rights held by a group of persons in relation to another’s land.?

Similarly, there has been extensive economic analysis of common property resources. In

both disciplines, the commons has traditionally been associated with physical property

resources such as lakes, pastures or forests. Recently, the idea of the commons has been

extended to abstract objects through the concept of the ‘intellectual commons’*
Drahos has characterised the intellectual commons as:

...that part of the objective world of knowledge which is not subject to any of the
following: property rights or some other conventional bar (contract for instance);
technological bars (for example, encryption) or a physical bar (hidden manuscripts).”

This definition suggests that the intellectual commons is an ‘independently existing
resource which is open to use’.? To illustrate this point an analogy may be drawn with
a lake uscd as a fishery. The resource associated with the lake is the stock of fish which

*This is an abridged version of a paper which was awarded the Blackburn Medal in 1997 by the Faculty of Law, The
Australian National University. The author is indebted to Mark Donoghue and Peter Drahos for their comments on earlier
versions of this article.
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are caught by the commoners whilst the resource associated with the intellectual
commons is the stock of abstract objects open to use by the commoners.

In characterising the intellectual commons, Drahos distinguishes between the con-
cepts of ‘open to use’ and ‘accessibility’. Knowledge within the intellectual commons may
not be accessible. Only those with ‘the relevant capability and competence’ can access
the commons even though it is open to use.” Returning to the fishery analogy, any
commoner can cnter the fishery but only those with the relevant capability and
competence (that is boats, nets and ‘know how’) will catch fish. Similarly, complex
mathematical concepts within the intcllectual commons are accessible only to those who
understand theoretical mathematics.

The intellectual commons is not necessarily global in naturc. Analogous to the
commons in English law, right of entry to the intellectual commons can be limited to
‘groups smaller than all of humanity’.? For example, nations may lay claim to a cultural
or scientific heritage which is distinctly territorial in nature, and will only be open to use
to those within the territory. Similarly, cultural heritage within the intellectual commons
may be group specific. For instance, Aboriginal ‘sacred knowledge’, an oral tradition, is
only open to use to those within the group.

The intellectual commons, whether open to all of humanity or not, may also be
divided according to content. Ideas published in academic and technical journals are not
subject to copyright, and provided they are not protected by patent, fall within the
compass of the intellectual commons.® Information in academic journals on economics
is clearly distinct from that of chemistry, even though there may be scope for interdisci-
plinary pollination.

The intellectual commons, then, may be divided according to group as defined by
territory, culture or both, and within those divisions, by content. The best way to
illustrate this division is by returning to the fishery analogy. In the absence of inter-
national agrecments, fisheries within international waters are a global commons open to
use by the fishing flects of the world. Fisherics within a nation’s territorial waters are
open to use only to people living in that country. Within territorial waters, there are
distinct coastal fishing grounds open to the local population. Within each common
fishery, there are different types of fish. Similarly, there is some knowledge within the
global intellectual commons (for example, the Theory of Relativity, or information open
to usc on the Internet), some that is territorial specific and some that is group specific (for
instance, Aboriginal sacred knowledge). These divisions can be thought of as distinct yet
overlapping common pools of abstract objects. Each common pool is open to use to the
relevant commoners (for instance, Aboriginal people, the people of Australia, or the
people of the world) and within cach common pool there are different types of knowledge
{(such as: tribal law or dreamtime mythology; economics or biochemistry).

It should be noted that the primary manner in which abstract objects will enter the
intellectual commons is through the absence of intellectual property rights.'® Intellectual
property rights will not subsist and abstract objects will enter the commons if the relevant
intellectual property rights have expired or another criterion of the operation of the right
is not met."

Ownership of the Commons

The intellectual commons is ‘open to use’, which implies that each commoner has the
right to use it, however, it need not be open to all humanity. Indeed, some commoners
may have the right to exclude others from entry. From these characteristics it may be
tentatively concluded that the intellectual commons is amenable to ownership '
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The traditional English commons was often owned by the ‘frecholder of the manor’
and was ‘only “common” because those living in the manor had rights over it—usually
rights to graze animals’.'> With respect to the intellectual commons, an analogous
relationship may exist, that is, title may be vested in the Statc and commoners merely
have right of access to abstract objects in the commons.” However, the suggestion that
Aboriginal oral tradition, which is potentially thousands of years old, 1s owned by a
political system, which has been in existence for a little over 200 years, is tenuous to say
the least.

Having recognised the possibility of State ownership, it will be assumed for the
purposes of this article, that the abstract objects within the intellectual commons are
jointly owned by the commoners.

The State, the Intellectual Commons and the Commoners

The State, through intellectual property legislation, can significantly affect the size and
content of the intellectual commons because the principal way abstract objects enter the
intellectual commons is through the absence of statutory property rights. The higher the
threshold requirements for intellectual property protection the larger and richer the
intellectual commons.'> Clearly, how one characterises the relationship between the
State, the intellectual commons and the commoners may have a significant impact on
how the State excrcises its legislative power over intellectual property rights. It will be
argued here, that the State should be seen as a steward whose duty is to maintain and
protect the intellectual commons f{or the benefit of the commoners.

The idca that the State should excrcisc its power in the public interest is not
original.'® Locke argued that the power of the legislative is ‘but the joint power of every
member of society’.'” Therefore, the power of the legislature:

...15 himited lo the public good of the Society. It is a Power that hath no other end but
preservation, and therefore can never have a right to destroy cnslave, or designedly
to impoverish the Subjects (my emphasis).'®

Following Locke, democratic governments can be seen as fiduciaries under a duty to
cxercise their power for ‘the public good of the Society’ without unduly interfering with
society’s inherent rights. Parliaments, then, should exercise their power to legislate for
copyrights, patents of inventions, designs, and trademarks, consistently with this duty.'®

Drahos argucs that intellectual commons is ‘crucial to creativity’ * and, as will be
seen below, this is arguably an important ingredient for growth. Therelore, ‘the public
good of the Society” with respect to the intellectual commons may be served if the state
adopts two goals in constructing its intellectual commons:

First, the intellectual commons should not be depleted. More rather than less
abstract objects should remain open to use.

Second, the intcllectual commons should be continued to be cnlarged. More
rather than less abstract objects should be added to it.?’

Adopting thesc goals and applying the idea of democratic government as fiduciary, the
State can be seen as a stcward over the commons, bound by a duty to exercise its
legislative powers to enhance, protect and enlarge the intellectual commons.

The idea of the government as a fiduciary-type steward is particularly amenable to
the intellectual commons. Intellectual property legislation affects what may be open to
usc by commoners thereby arguably altering the rights of commoners. These rights are
therefore vulnerable to, and dependent on, government legislation. Governments have
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been found to owe fiduciary duties to the members of groups which have been in
analogous positions of vulnerability and dependence.??

It should be noted that by exercising their legislative powers to maintain the
commons alone, governments may breach their fiduciary duties. There is a strong
economic argument that intcllectual property rights ensure the optimal allocation of
resources to inventive activity.”? These property rights effectively remove abstract objects
from the intellectual commons.?* Therefore, in exercising their fiduciary duties, govern-
ments must balance the nced to protect and maintain the intellectual commons against
the need to stimulate inventive activity.

What inherent nights do commoners have over the intellectual commons? Infor-
mation is important in shaping an individual’s life plans and the accumulation of
knowledge increases an individual’s human capital.”® Given these important roles, it is
arguable that each commoner has some inherent right over the abstract objects in the
commons.”® Depending upon who owns the commons, these rights may reflect at most
joint ownership, or at worst the right to unencumbered entry to the commons akin to
an easemcnt. Democratic governments as fiduciary-type stewards should exercise their
power to avoid undue interference with these rights. Legislation assigning property rights
over abstract objects in the commons, and legislation under the general law restricting
access to thc commons, would interfecre with such inherent rights. Whether such
legislation amounts to an undue mterference will in part depend upon the rationale
behind it. In the following scctions, an economic rationale for regulation will be
developed. It is submitted that regulation based upon this rationale would not unduly
interfere with commoners’ inherent rights.

Economics, the Physical Commons and Externalities

Traditional economic theory suggests that the pursuit of individual self-interest will lead
to a ‘tragedy of the commons.’? In this drama, commoners who have no private
property rights in the physical commons have no incentive to preserve it. Therefore, the
commons is exhausted as a resource. At the centre of the tragedy theory lies externalitics.

The definition of externalities has been a matter of controversy among economists.?®
The most significant divergence in opinion is whether the definition of externalities
should include pecuniary cxternalities. The externalities to be considered in this article
cannot be described as pecuniary externalities, therefore it is unnecessary for present
purposes to identify which approach is preferable. For simplicity, a negative externality
will be defined as costs arising from an activity which the conductor of the activity is not
required to pay, and a positive externality as the benefit arising from an activity where
the conferring party is unable to charge.”

Externalitics can arise from consumption or production. A classic example of a
negative externality in production is a smoke-belching factory that pollutes neighbouring
houses.* Positive externalitics in production may arise from the creation of information.
Negative externalities in consumption include the inconvenience of loud music suflered
by neighbours.®' These examples illustrate that externalitics may be difficult to measure
absolutely and relatively. A remotely accurate estimation of the irntation from pollution
or loud music would require extensive empirical research and subjective value judge-
ments. Despite difficultics in their measurement, economics does provide a theoretical
framework for identifying externalities and explaining their consequences without requir-
ing precise measurements.*?

Considering a lake used for fishing, externalities give rise to a tragedy of the
commons in the following manner. Under open entry, commoners will continue to fish
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as long as the bencfits of using the commons exceed the costs. Although entry is frec,
each commoner will incur costs through use of the commons. These costs include the
cost of equipment and the effort associated with fishing but represent a fraction of the
total costs their activity creates. An individual fisher does not experience the increased
cffort expended by other fishers as it becomes more difficult to fill their nets with
dwindling stocks of fish.

The pursuit of individual gain without considering the total costs of the activity causes
rents to be dissipated and the resource to be degraded. This tragedy is not limited to
scarce physical commons. ‘Chaos’ and ‘wave jumping™ occurred when the scarce
broadcasting spectrum was subject to open entry in the United States.®*

Economics, the Intellectual Commons and Externalities

The economics of information creation has centred on cnsuring the optimal allocation
of resources to information producing activity.*> The most widely advocated method to
achicve this is through assignment of intcllectual property rights.*® This article does not
scek to challenge the traditional economic analysis of the role of intellectual property
rights. Thercfore, positive externalities arising out of information creation will not be
examined.” Nor will the effectiveness of intellectual property rights as an incentive for
information production.® Rather, in this section the focus will be on information which
has already been created and has entered the intellectual commons.

Traditional analysis suggests open entry to the physical commons results in its
degradation as a resource, that is, all the fish are caught. In contrast, open entry to the
intellectual commons cannot degrade the intellectual commons. A piece of information
in the commons can be used over and over again without being depleted. As Boulding
states, ‘It is only information and knowledge processes which get out from under the iron
laws of conservation and decay’.* For instance, the Theory of Relativity can be applied
countless times but remain available for others to apply. Analogous to solar energy, the
intellectual commons is essentially an inexhaustible resource that is actually enhanced
through use.”

A distinction needs to be drawn here between the market value of objects in the
intellectual commons and the stock of the commons itself. Often there is an observable
change in market value of abstract objects within the commons. An analysis of the factors
which influence these changes in value is beyond the scope of this article.*! It is sufficient
to recognise that changing market valuations for abstract objects are not a reflection of
the reduction in the available stock of abstract objects.

Becausc the intellectual commons is nondepletable, much of the economic literature
examining the tragedy of the physical commons would appcar to be of little application.
On closer cxamination this is perhaps not the case. At the core of the tragedy of the
commons dilemma lies externalitics which are manifest in the degradation of the
common property rcsource. If externalities arise under open entry to the intellectual
commons, the economic analysis of the physical commons may be relevant.*?

Any external effects arising from open entry to the intellectual commons should be
interpreted as transmission externalities. "That is, externalitics whose costs or benefits
arise out of the use to which information, already in existence and in the commons, is put.
Unlike externalities arising from open entry to the physical commons, the external effect
would not be manifest in the depletion of the intellectual commons. Rather, the external
effcct would be manifest in other costs or benefits borne by society.

To determine whether any negative externalities arise under open entry to the
intellectual commons, it is first necessary to identify the price paid by an individual using
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the intellectual commons. Because ‘accessibility to the intellectual commons depends on
a commoner having the relevant capability and competence’ to take advantage of the
‘objective world of knowledge’,* it may be argued that the cost of using the commons
1s the cost of obtaining the ‘relevant capability and competence’. At its most basic it is
the cost of learning how to read. Similarly, it may include the cost of purchasing or hiring
computers in order to access the intellectual commons on the Internet. In essence, these
examples represent sct-up costs which enable one to access the commons. Additional
search costs are incurred through use of thc commons. Thesc include the time spent
silting the thousands of abstract objects in the commons for useful information.

One would assume that a rational utility-maximising individual under open entry
would incur these costs up to the point at which they equal the benefits. The question
that now arises is whether, under open entry, the individual utility maximiser incurs the
total cost of using of the intellectual commons, and whether they are able to reap all of
the benefits. If not, open entry to the intellectual commons may create externalitics.

Open entry to different common pools within the intellectual commons may give rise
to different externalities. For example, information about constructing nuclear devices
can be secn as a distinct common pool within the commons. Tom Clancy, in his novel
The Sum of All Fears,** illustrates a fictional extreme external effcct arising out of open
cntry to such information. In that book, terrorists use information in the intellectual
commons to construct a nuclear device that is then detonated at the Super Bowl in
America.* Evidently in this example, open entry to the commons creates significant
external costs not borne by the terrorists in obtaining the information. A similar though
less extreme example may be home-made bomb-making information on the Internct.

Pornography, open to entry on the Internet, can also be scen as a common pool of
abstract objects. Alongside moral costs and costs associated with degrading women*®,
there is evidence which suggests that some violent forms of pornography promote
aggressive behaviour.’ Therefore, under open entry to such material, external costs in
the form of behavioural disorders, sex-related crime and moral costs may be borne by
society.

It is also possible that positive cxternalities may arise through open entry. These
externalities have the potential to create public good problems. For example, databases
are not currently protected by intellectual property rights.® However, they represent a
valuable resource because they significantly reduce search costs. Despite encryption*® and
the laws of confidential information, some databases will lic within the intellectual
commons. These databases may be copied at little cost, thereby creating the incentive to
frce ride. As a result, fewer databascs than is socially optimal are compiled because
compilers will be unable to capture all the benefits of their work.*

These examples illustrate difficulties in determining whether externalities arise out of
open entry to the intellectual commons. Concentrating on negative externalities, the main
problem is identifying an external cost caused by open entry before the information is
used in a socially detrimental way. In the case of technical information on bomb
construction, no external costs arise until the information is used in a socially detrimental
manner, that is, until the bomb is detonated. The presence of an external cost, then, is
dependent on how the information is used. A further difficulty relates to estimating the
quantum—absolutely or relatively—of any external effect. However, as discussed above,
these measurcment difficulties do not preclude economic analysis.

These difficulties dictate that an examination of externalities arising out of usage of
the intellectual commons must be ‘a posterion.” Demsetz’s classic article “Toward a theory
of property rights®' demonstrates that inductive reasoning is not a hurdle to economic
analysis. Through a historical study of the Montagnes Indians’ development of property
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rights, Demsetz concluded that ‘property rights develop to internalise externalities when
the gains of internalization become larger than the cost of internalization’.’? A similar
approach may be undertaken by comparing the current regulatory position of the
common pool of scientific and technical knowledge and that of the common pool of
‘offensive material’ on the Internet. From these cxamples it will be asserted that the
intellectual commons should be regulated if the external costs of entry exceed the
benefits.

An Economic Rationale for Regulation

The presence of externalities does not necessarily imply the need for regulation.”® Coase
states in rclation to the issue of whether regulation is the appropriate course of action to
address negative externality problems:

When an economist is comparing alternative social arrangements the proper

procedure is to compare the total social product yielded by these different arrange-
54

ments.

and further:

It 1s all a matter of weighing up the gains that would accrue from eliminating these
harmful cffects against the gains that accrue from allowing them to continue.”

Therelore, the merc presence of negative externalities arising {rom open cntry to the
intcllectual commons does not justify regulation, particularly if the external costs are
outweighed by the benefits of free and unencumbered entry.

When considering negative extcrnalities arising out of open entry to the physical
commons there is generally an cconomic rationale for some level of regulation. The
marginal social bencfits of open entry to a physical commons will decline with increased
entry, duc to congestion and depletion of the commons. On the other hand, the marginal
social costs of open entry will risc with increased entry. Therefore, at some point
marginal benefits will equal marginal costs, and this point represents the optimal level of
entry to the commons. *

Some knowledge will exhibit increasing returns with use.”” For example, the contin-
ued application of Newton’s theory of gravity has contributed to space exploration.
Therefore, the marginal social benefit of open entry to some types of knowledge will
increase over time. It is possible, then, that the marginal social benefit of open entry to
some pools of information will always lie above marginal social cost of open entry.
Boyle’s Gas Law, the Theory of Relativity and Maxwell’s Equation are examples of laws
of science that are within the common pool of scientific and technical knowledge and are
subject to open entry. The absence of regulation of entry to these laws of science may
reflect the fact that social benefits from open entry at all umes exceed social costs. If this
is the case, there is no rationale for regulating open entry. An examination of the benefits
of open cntry to this common pool is necessary to test this proposition.

It has been argued that open entry to the common pool of scientific and technical
knowledge drives economic growth. Gans has developed a macroeconomic model which
asserts the only way to permanently raise per capita productivity is through the
production and distribution of knowledge.*®

The intellectual commons is fundamental to the production of knowledge.”® This
proposition can be illustrated as follows. Basic scientific research creates significant
advances in knowledge® and existing scientific knowledge is an essential building block
in making new scientific discoveries.®’ As Sicgel states: ‘Every discovery actually builds
upon a foundation of ‘old’ knowledge that has become part of the cultural heritage.”®
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Scientific knowledge which is ‘part of the cultural heritage’ is knowledge within the
intellectual commons. Therefore, the intellectual commons can be scen as an essential
resource [or scientific research, which promotes the creation of new knowledge, which in
turn, drives economic development.®®

The more-established Solow—Swan growth model asserts that long-run growth is in
part determined by technical change.®* Scientific discoveries generally proceed inno-
vation,%® and innovation generally drives technical changc.GG Furthermore, creativity,
which is central to innovation, depends on the intellectual commons.®’ Therefore,
tcchnological change, which drives growth, can depend on basic scientific research and
innovation, both of which rely on open entry to the intellectual commons.®®

Gans’ sccond assertion is that distribution of knowledge is essential for increased
productivity.? Open entry to scientific knowledge helps to achieve this goal by allowing
diffusion of knowledge.”

Open cntry to scientific and technical knowledge, then, aids the creation of new
knowledge, stimulates creativity and helps diffusc cxisting knowledge. These cffccts
arguably stimulate economic growth.

At present, the common pool of scientific and technical information is subject to
open cntry. Applying Coase’s proposition, it may be concluded that the abscnce of
regulation for this particular common pool reflects the fact that the benefits of open
entry, discussed above, at all times outwcigh the cxternal costs arising from the
knowledge being used in a socially detrimental manner.

The recent trend towards regulation of open cntry to ‘offensive material’ on the
Internet suggests that at some point the social benefits of open entry to ‘offensive
material’ are outweighed by the social costs. This trend is evident in Australia’
and overseas.”? It represents a movement towards restricting children’s access to
offensive material available on the Internct and to imposing outright bans on child
pornography.

The social costs that might arice from open entry to such material may include the
moral aversion of some groups to such matcrial which may be classified as moralisms.
Moralisms do not preclude cconomic analysis.”* Calabresi and Melamed arguc that if a
transaction gives rise to a moral cost which exceeds the bencfits from the transaction,
then economic cfliciency justifies the prohibition of the transaction. FFor example, if the
availability of offensive material on the Internet upsets a large proportion of society on
moral grounds: “The statc must, ... either ignore the external costs ..., or if it judges
them great enough, forbid the transaction that gave rise to them’. However: ‘Obviously
we will not always value the external harm of a moralism cnough to prohibit the sale’.”*
The trend towards restricting open entry to offensive matenal to adults alone suggests
that for minors the costs of open entry outweigh the benefiis. Similarly, the movement
towards outright bans on child pornography suggest that at all times the costs of open
entry, to any member of society, exceed any bencfits.

There are, of course, other explanations for the movement towards Internet regu-
lation. It is arguable that the trend toward Internet censorship is for the protection of
power, government or otherwise. As one Internct site states ‘... an uncensored Net
conncction can be as deadly to a 20th century government as the plague was three
centuries ago’.”” Abstract objects are a form of capital and capital is a source of power.”®
Calabresi and Melamed warn that:

The danger may be that what is justified on, for example, paternalism grounds is
rcally a hidden way of accruing distributional benefits for a group whom we would
not othcrwise wish to benefit.”’
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Therefore, the movement towards Internet regulation may reflect the lobbying of
factions secking to accumulate power.

In summary, an examination of the regulatory position of scientific knowledge and
oflcnsive matenal on the Internet suggests that if the external costs arising from open
entry to the intellectual commons cxceed the benefits there may be an economic
rationale for regulation of entry. Whether government intervention is in fact necessary
for this regulation and what in form that intervention should take are questions addressed
below.

Self-regulation

In order to prevent the tragedy of the commons, economic theory argues entry to a
common property resource should be restricted to a point where the social costs equal
social benefits. The traditional methods prescribed for achieving this level of entry are the
‘Leviathan’’® and privatisation.”® Recent research, however, asserts that the tragedy of
the commons can be avoided through collective action in the absence of private property
rights and government intervention.®

Is the intellectual commons amenable to self-regulation? Ostrom identifies eight
charactenistics shared by long-cnduring self-regulatory common property resources, the
most relevant of which is the need for clearly defined boundaries. That is, the ‘individuals
or houscholds who have rights to withdraw resource units from the common property
resource must be clearly defined, as must the boundaries of the common property
resource’.®’ The success of self-regulation is therefore bound by territoriality and
locality.?? The global nature of some intellectual commons will make self-regulation
inappropriate {or this reason. For such commons, boundaries are difficult to map and the
vast number of individuals who can enter are difficult to define.®®

The intellectual commons, however, need not be global in nature. It may be limited
to smaller groups which may be characterised by culture or territory. One potential
model for analysing the sclf-regulation of such intellectual commons has been suggested
by Scthi and Somanathan.® The model asserts that if the costs of breaking the rules,
devised by the self-regulating community, exceed the benefits, self-regulation of a
common property resource will successfully prevent a tragedy of the commons.®

Sanctions under sclf-regulation do not mean criminal penalties. Rather, they refer to
penalties imposed by the community, such as exclusion from cultural activities, which are
imposcd locally.® It is unclear whether an intellectual commons community would have
sanctions sufficiently strong cnough to modify individual behaviour. If the intellectual
commons were specific to a group defined by culture, such as Aboriginal sacred
knowledge, strong community sanctions arc likely to be imposed by the group itselfl as
a means of regulating use of the intellectual commons. If, however, the intellectual
commons is specific to a group defined by territory there may be less scope for such
sanctions. For example, if the United States laid claim to an intellectual commons, it is
unlikely there would be a community-based sanction that would have universal eflect.

Even if sanctions did cxist, the benefits from breaking the rules may outweigh the
punitive cffect of any sanctions. Abstract objects are linked to power, therefore, the
benefits of using the intellectual commons in a manner inconsistent with self-regulating
rules may involve the accumulation of power or wealth. Furthermore, the punitive value
of community-based sanctions may be dissipated because once the self-regulating
community becomes ‘culturally integrated into a larger social entity, means of escaping
local sanctions become available’.¥’ Cultural integration may render sclf-regulation
incflective in culwrally diverse nations such as the United States and Australia.
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‘[TIncursions of outsiders immune to local sanctions’ will also reduce the punitive
effect of any social sanction.®® For instance, satellite technology allows outsiders to
broadcast into nations and remain immune from local sanctions. However, by definition,
group-specific intellectual commons characterised by culture are not open to use by
outsiders. The punitive value of sanctions of such a group would not be dissipated in this
manner.

This analysis suggests that self-regulation of the intellectual commons will only be
successful in the case ol culturally unified groups immune from incursions by outsiders.
That is, the commons must be group specific, defined by culture, and the members of
the cultural group must be bound by strong sanctions. Clearly, self-regulation will only
succeed in limited circumstances which suggests there is scope for government interven-
tion.

Government Intervention

A traditional form of government intervention market to internalise external costs is
through the imposition of Pigouvian taxes.?® These arc taxes which would force each
individual commoner to take account of the external costs they impose on others, thereby
achicving the level of entry where the social benefits cqual the social costs.

It is unlikely such a solution could be cffectively applied to the intellectual commons.
Considering offensive material on the Internet, for a tax to be effective it would need to
increase the costs faced by an individual, such as set-up costs and subsequent scarch
costs, to a point at which they equal the social benefits of entry to that material. Several
problems arisc here. Tirst, the external costs to society of open entry to offensive material
arc potentially unquantifiable, as are the benefits. As a result, it would be almost
impossible to determine the optimal level of the tax. Second, it is unlikely to be possible
to eflectively levy such a tax because it would need to be levied whencver an individual
entered an oflensive web site. This is clearly a task of identification that would be difficult
to achicve.

Another traditional form of government intervention to correct the tragedy of the
commons is privatisation.”” In this case, government intervention is confined to the
assignment of private property rights in the co.nmons.®’ Private property rights in
abstract objects will not correct any externalities arising out of open entry to the
intcllectual commons. Rather, by crcating property rights in abstract objects not
previously the subject of property rights, the intellectual commons is depleted. Clearly,
this form of intervention is unlikely to succeed.*

Government intervention through the assignment of tradeable rights is a further
option. Underlying this form of intervention is the logic of the Coase theorem.”® Coase
posits that the creation of tradeable proprietary rights will encourage trade which in turn
helps to successfully internalize externalities. In theory, the government could apply the
Coase theorem to the intellectual commons by assigning, for example, the right to the
Internet free of any offensive material to a group who would then be free to trade with
those wanting offensive material until an optimal solution was achieved. In practice, the
millions of people who use the Internet would mean the transactions costs associated with
any trade would prevent the Coase theorem operating.

Direct government intervention is the remaining option for the correction of the
tragedy of the commons. Essentially, the government determines the optimal level of
entry and regulates to restrict entry to that level. With regard to the intellectual
commons, there are clearly large problems associated with determining where the
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optimal level lics. However, as the alternative regulatory options are unlikely to
succeed, direct intervention may be the next best alternative.

Ayres and Braithwaite’s study of the regulation of firms suggests the possibility of a
pyramid of rcgulatory strategies with minimal direct government intervention (in the
form of self-rcgulation encouraged by sanctions) at its base and severe intervention (in
the form of command control regulation with nondiscriminatory punishment) at its
apex. In conjunction with a ‘tit for tat’ strategy, ™ a regulatory pyramid enables some
degree of cooperative direct regulation which, in the context of the intellectual com-
mons, may successfully achicve the optimal level of entry. Cooperation may also assist
the government in collecting information from the commoners which points towards
the optimal level of entry.

In order to achieve effective self-regulation at the base of the pyramid, there needs
to be potent sanctions at the apex. One possible method of achieving this result is
through the ‘Benign Big Gun’.® This approach relates to the relevant regulatory
agency holding an armoury of potent sanctions, the mere presence of which encourages
people to regulate their own behaviour. A similar approach could be adopted in the
context of the intellectual commons. For instance, the mere presence of stringent
criminal sanctions for child pornography may dissuade commoners from using abstract
objects in the intellectual commons for this purpose.

Another approach on the regulatory pyramid is cnforced self-regulation.®® Under
this regime, firms create a set of rules sanctioned by a government regulatory agency.
Any breach of these rules would be punishable by law. A similar system may be
applied to the intellectual commons. A further option may be one analogous to partial
industry intervention. Here, the government would regulate one identifiable group of
commoners who would then be responsible for regulating all others.”

The present trend in Internet regulation displays a combination of enforced self-
regulation and parual industry intervention. For cxample, reports published by the
Australian Broadcasting Authority” and a Scnate Select Committee® recommend the
creation of codes of practice for Internet Scrvice Providers (ISPs) to be approved and
cnforced by the Australian Broadcasting Authority. ISPs provide access to the Internet
for both users and content providers by on-sclling bandwidth purchased from telecom-
munications companies. 13Ps arc a clearly identifiable group which arc arguably
intellectual commoners. By enforcing sclf-regulation by ISPs, governments are seeking
to regulate the activities of all commoners using the Internet.'®

Conclusion

The government as a steward over the commons should intervene to restrict entry to
the commons only if there is a coherent rationale for doing so. Such a rationale may
exist in cases where the external costs arising from open entry exceed the benefits.

Of the policy options available for regulating the intcllectual commons, creative
direct government intervention has the most potential for success. It is, however,
potentially constrained by jurisdiction and deficiencies in information concerning the
optimal level of entry. For instance, in relation to the Internet, it has been argued that
jurisdiction, property, identity and responsibility are extraordinarily difficult to estab-
lish.!" This has led to the conclusion by some that cyberspace will remain immune
form legal regulation.'”® Nonetheless difficulties may be partly overcome through
international agreements, public consultation and research.

What is clear is that as a steward over the intellectual commons the government
cannot simply allocate proprietary rights and leave the market to self-adjust. It must
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work a little harder to develop creative regulation that works in the interests of the
public.
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