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ABSTRACT This article characterises the 'intellectual commons', and the relationship between it,
commoners and the state. It is argued that in a democracy the State should adopt a steward-type role over
the intellectual commons. This role dictates that regulation should be in the best interests of the
commoners, without undue interference with their inherent rights and will on[y bejustified if it is based
upon a coherent rationale. Economic theory can provide such a rationale when the costs of open entry to
the commons exceed the benifits. Innovative, cooperative direct regulation has the best potentialfir success.
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As the Information Age progresses, it has becom e increasingly clear that knowledge is an
important economic resource and a significant source of wea lth .I At the same time, there
is a global movement towards placing ownership of know ledge in private hands.i This
movem ent sees the 'intellectual commons', which has subsisted for centur ies as an
important ind ependent resource, being gradually dismantled and regu lated . It is in this
context that an understanding of the intellectual commons is important.

What is the Intellectual Conunons?

The idea of 'the commons' is familiar to both law and economics. En glish law has long
recognised common rights held by a group of persons in relation to anothe r' s land."
Similarly, there has been extensive economic analysis of common property resources. In
both disciplines, the commons has traditionally been associated with physical property
resources such as lakes, pastures or forests. Recently, the idea of the commons has be en
extended to abstract objects through the concept of the 'intelle ctual commons'."

Drahos has characterised the int ellectual commons as:

. . .th at part of the objective world of knowledge whi ch is not subject to any of the
following: property rights or som e other conv entional bar (contract for instance);
technological bars (for example, encryp tion) or a ph ysical bar (hidden manuscriptsl.f

This definition suggests that the intellectual commons is an 'indepe ndently existing
resource whi ch is op en to use,.6 To illustrate th is point an analogy may be drawn with
a lake used as a fishery. The resource associated with the lake is the stock of fish which
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are caught by the commo ne rs whilst the resource associated with the intellectual
commons is the stock of abstrac t objects ope n to use by the commo ners.

In cha rac terising the int ellectual commons, Drah os distingu ishes between the con­
cepts of 'ope n to use' and 'accessibility'. Kn owledge within the int ellectual commo ns may
not be access ible. Only those with ' the relevant capa bility and competence' can access
the commons even though it is open to use.7 Returning to the fishery analogy, any
commo ner can enter the fishery but only those with the relevant capa bility and
compe tence (that is boats, nets and 'know how') will catch fish. Similarly, complex
math ematical concepts within the int ellectual commo ns are accessible only to those who
understand theoretical mathematics.

The intellectual commons is not necessarily global in nature. Analogous to the
commo ns in English law, right of entry to the intellectual commo ns can be limited to
'groups smaller than all of humani ty'." For exa mple, nation s may lay claim to a cultural
or scientific heritage which is distinctly territ ori al in nature, and will only be open to use
to those with in the territory. Similarly, cultur'al heri tage within the intellectual commo ns
may be group specific. For instance, Aboriginal 'sacred knowledge' , an oral tradition , is
only ope n to use to those within the group .

The intellectual com mo ns, whether open to all of humani ty or not, may also be
divided acco rding to content. Ideas published in academi c and techn ical journals are not
subject to copy right, and provided they are not protected by patent, fall within the
compass of the int ellectual commons." Information in academic journals on economics
is clearly distinet from that of chemistry, even though the re may be scope for interdisci­
plin ary pollination.

The intellectual commo ns, then , may be divided acco rding to gro up as defined by
territory, culture or both, an d within those divisions, by content. The best way to
illustrat e this division is by return ing to the fishery an alogy. In the absen ce of inter­
national agreements, fisheri es within int ern ational waters are a global commons open to
use by the fishing fleets of the world. Fisheries within a nation's territorial waters are
ope n to use only to people living in that country . With in territori al waters, there are
distin ct coastal fishing gro unds ope n to the local populat ion . Within eac h commo n
fishery , there are different types of fish . Similarly, there is some knowledge within the
global intell ectual commons (for example, the Theory of Relativity, or information open
to use on th e Internet), some that is territorial specific and some that is group spec ific (for
instance, Aboriginal sacre d knowledge). These divisions can be thought of as distinct yet
ove rlapping commo n pools of abstract objects. Ea ch commo n pool is open to use to the
relevant commo ners (for instan ce, Aboriginal people, the peopl e of Australia, or the
peopl e of the world) and within each common pool there are different types of knowledge
(such as: tribal law or dream time mythol ogy; economics or biochemistry).

It should be noted that the primary man ner in which abstrac t objects will enter the
int ellectu al commons is through the absence of intellectu al prop erty righ ts.!" Intellectual
property rights will not subsist and abstract objects will enter the commons if the relevant
intell ectual prop erty rights have expired or another criterion of the operation of the right
is not met. I I

Ownership of the Conunons

The intell ectual commons is 'ope n to use', which impli es that each commo ner has the
right to use it, how ever , it need not be open to all humanity. Indeed , some commo ners
may have the right to exclude oth ers from entry. From these cha rac teristics it may be
tentatively concluded that the int ellectual commo ns is ame nable to ownership 12
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The trad ition al English commons was often owned by the 'freeho lder of the manor'
and was 'only "commo n" because those living in the man or had righ ts over it-usually
right s to graze animals,.1 3 With respect to the intellectual commo ns, an an alogou s
relati on ship may exist, that is, title may be vested in the State and commoners merely
have right of acces s to ab stract objects in the commons.14 However , the suggestion that
Aboriginal ora l tr aditi on , whi ch is potenti ally thousands of years old, is own ed by a
politi cal system, which has been in existence for a little over 200 years, is tenuous to say
the least.

H aving recognised th e possibility of Sta te ownership, it will be assumed for th e
purposes of this article, that the abstract objects within the intellectua l commo ns are
jointly owned by the commo ners.

The State, the Intellectual Conunons and the Conunoners

The Stat e, th rough int ellectu al property legislation, can significantly affect the size and
content of the intell ectual commons because the principal way abstract objects enter the
intellectu al commons is th rough th e absence of statutory prop erty rights. The high er the
threshold requirem en ts for int ellectual prop er ty protection the larger and richer the
intellectual corn mo ns.l " Clearly, how one cha racterises the relation ship be tween the
State, the intellectual commo ns and the commoners may have a significant impact on
how the Sta te exercises its legislat ive power over intellectual prop er ty right s. It will be
argued here, th at the Stat e should be seen as a steward whose du ty is to maintain and
protect the intellectual commo ns for the benefit of the commo ners .

The idea tha t the State should exercise its power in the public interest is not
origina l.i'' Locke argued tha t the power of the legislative is 'but the joi nt power of every
member of society' i'" Therefore, the power of the legislature:

.. .is limited to the public good if the Society. It is a Power th at hath no other end but
preservation , and therefore can never have a right to destroy enslave , or designedly
to impove rish the Subjects (my ernphasisj. l"

Following Locke, democratic govern ments can be seen as fiduciari es under a duty to
exercise their power for 'the public good of the Society' without undu ly interfering with
society 's inh eren t righ ts. Parl iam ents, then , should exe rcise their power to legislate for
copy rights , patents of inventions, designs, and trademarks, consisten tly with this duty.!"

Drah os argues that intellectual commo ns is 'crucial to creativity ' 20 and , as will be
seen below, this is arguably an import ant ingredient for growth. Therefore, ' the public
good of the Society' with respe ct to the intellectual commons may be served if the state
adopts two goa ls in constructing its intellectu al commo ns:

First, the intellectual commo ns should not be depleted . More ra ther than less
abstract objects sho uld remain ope n to use.

Seco nd, the int ellectu al commons should be continued to be enlarged . M ore
rat her than less abstra ct objects should be added to it.21

Adopting these goa ls and applying the idea of democratic gove rn ment as fiduciary, the
State can be seen as a steward over the commo ns, bound by a duty to exercise its
legislative powers to enhance, protect and enlarge the intellectua l commo ns.

The idea of the government as a fiduciary-type steward is particularly am enable to
the int ellectu al commo ns. Intellectu al property legislation affects what may be open to
use by commoners thereby arguably altering the rights of commo ners. These rights are
therefore vulnerable to, and dependent on, government legislat ion . Govern me nts have
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been found to owe fiduciary duti es to the members of groups which have been in
analogous positions of vuln erabili ty and depcndencc.f

It sho uld be noted that by exercising their legislative powers to maintain the
commo ns alone, governments may breach the ir fiduciary duti es. There is a stro ng
econo mic argume nt that int ellectual property righ ts ensure the optima l allocation of
resources to inventive activity.23 These property rights effectively remove ab stract objects
from the int elleetual cornmo ns.i" Therefore, in exercis ing their fiduciary duties, gove rn­
ments mu st balan ce the need to protect and maintain the intellectual com mo ns against
the need to stimulate inventi ve activity.

What inh erent rights do commo ners have over the intellectu al commo ns? Infor­
mation is imp ortant in shaping an individual 's life plan s and the accumulation of
knowledge increases an individu al's human capital.25 Given these important roles, it is
arguable that eac h commo ner has some inh erent right over the abstract objects in the
com rnons.i" Depending upon who owns the com mons, these rights may reflect at most
joint ownership, or at worst the right to unencumbered entry to the commons akin to
an easement. Democrat ic gove rn ments as fiduciary-type stewards should exercise their
pow er to avoid undue interference with these rights. Legislation assigning prop erty rights
ove r abstract objects in the commo ns, and legislation under the genera l law restricting
access to the commons, would interfere with such inh erent rights. Wheth er such
legislat ion amounts to an undue int erference will in part depend upon the ra tionale
behind it. In the following sections, an economic rati onale for regulation will be
develop ed . It is submitted that regulation based upon th is ra tiona le would not unduly
interfere with commo ners' inh erent rights .

Econonllcs, the Physical Conunons and Externalities

Traditional economic theory suggests that the pursuit of individual self-interest will lead
to a ' tragedy of the com rno ns.W In this dram a, commo ners wh o have no privat e
prop erty righ ts in the ph ysical commo ns have no incentive to preserve it. T he refore, the
commons is exha usted as a resource . At the centre of the tragedy theory lies externalities.

The definition of externalities has been a matt er of con troversy among eco nomists.i"
The most significant divergence in opinion is whether the definition of externalities
should includ e pecuniary exte rn alities. The externalities to be conside red in this article
canno t be described as pecuniary exte rnalities, therefore it is un necessary for present
purposes to identify which approach is preferabl e. For simplicity, a negative exte rnality
will be defined as costs arising from an activity which the conductor of the activity is not
required to pay, and a positive extern ality as the benefit arising from an ac tivity where
the conferring party is unable to charge.i"

Externalities can arise from cons umption or production. A classic example of a
negative externality in production is a smo ke-belching factory that pollutes neighbouring
houscs.j'' Positive externalities in production may arise from the creation of information.
Negative externalities in consumption include the inconvenience of loud music suffered
by neighbours." These exa mples illustrate that externalities may be difficult to measure
absolutely and relat ively. A remotely acc urate estima tion of the irri ta tion from pollution
or lou d mu sic would require extensive empirical resear ch and subjective value judge­
ments. Despite difficulties in their measurement, economics does provide a theoretical
fram ework for identifying externalities and explaining their consequences without requir­
ing precise m easurem ents."

Consideri ng a lake used for fishing , externalities give rise to a tragedy of th e
com mons in the following manner . Under ope n entry, commoners will continue to fish
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as lon g as the be ne fits of using the commons excee d th e costs . Alth ou gh entry is free,
each commoner will incur costs through use of the com mons . These costs include th e
cost of equipment and the effort associated with fishin g but represent a frac tion of th e
total costs th eir ac tivity creates . An individual fisher do es not expe rie nce th e increased
effort expended by othe r fishers as it becomes m ore difficult to fill th eir nets with
dwindling stoc ks of fish.

The pursuit of individual gai n witho ut conside ring the tot al costs of the ac tivity causes
rents to be dissipat ed and the resource to be degrad ed. This tragedy is not limited to
sca rce physical com mons. 'C haos' and 'wave jumping'33 occurred wh en th e scarce
broadcastin g spec tru m was subj ect to op en entry in th e United States."

Econonllcs, the Intellectual Conunons and Externalities

The econom ics of information creation has centred on ensuri ng th e op timal allocation
of resources to information produ cing activiry" The most widel y advocated m ethod to
achieve th is is throug h assign me nt of intellectua l p roperty rights.36 This art icle does not
seek to challenge th e trad ition al eco nom ic ana lysis of th e ro le of intellectual p roperty
rights. Therefore, positive exte rnalities arising out of information creation will not be
examined.i" Nor will the effectiveness of int ellectu al property righ ts as an ince ntive for
inform at ion production. l" Rath er , in thi s section the focus will be on inform ation which
has already been crea ted and has entered the int ellectual com mons.

T raditional ana lysis suggests ope n entry to th e physical commo ns results in its
degradati on as a resource, th at is, all th e fish are caught. In contrast, ope n entry to th e
intellectual commons canno t degrade th e int ellectual commons. A piece of information
in th e com mo ns can be used over and over again without being depleted. As Boulding
sta tes, 'It is only information and knowledge processes which get out from under th e iron
laws of co nservation and decay'.39 For ins tance, the T heory of Relat ivity can be applied
countless tim es but re mai n available for others to apply. Analogou s to solar energy, the
intellectu al com mons is essent ially an inexh au stible resource that is ac tually enhan ced
through use.40

A distinction need s to be drawn here between th e market value of objects in th e
intellectu al commons and th e stock of the commons itself. Often there is an ob servabl e
change in m arket va lue of abst rac t objects within the commo ns. An an alysis of th e factors
which influ ence these changes in value is beyond the scope of this article." It is sufficient
to recognise th at changing market valua tions for abstract objects are not a reflection of
the reduction in th e available stoc k of abstrac t obj ects.

Because th e intellectual common s is nondepletabl e, mu ch of th e eco no mic literature
examining th e tragedy of the physical commo ns would appear to be of little applica tion.
O n closer exa mination this is perhap s not th e case . At the core of the tragedy of the
commons dilemma lies externalities whic h are manifest in th e degr ad at ion of the
common property reso urce. If extern alities arise under op en entry to the intellectu al
commo ns, th e econom ic analysis of th e physical commo ns may be relevant.V

Any exte rnal effects arising from op en entry to the int ellectu al commons should be
interpreted as tr an sm ission externalities. That is, extern alities whose costs or ben efits
arise out of th e use to which information, alread y in existence and in th e comm ons, is put.
U nlike exte rnalities arising from open entry to the physical commo ns, the external effect
wo uld not b e manifest in th e depl etion of th e int ellectu al commo ns. R ather , the external
effect would be manifest in other costs or benefits bo rne by socie ty.

T o determine whe the r any negative extern alities arise under op en entry to th e
int ellectu al com mons, it is first necessary to ide ntify th e price paid by an individual using
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the intellectual commons. Because 'accessibility to the intellectual commons depends on
a commoner having th e relevant capability and competence' to take advantage of the
'objective world of knowl edge',43 it may be argued that the cost of using the commons
is the cost of obtaining the 'rel evant capability and competence'. At its most basic it is
the cost oflearning how to read . Similarly, it may include the cost of purchasing or hiring
computers in order to access the int ellectual commons on the Internet. In essence , th ese
examples represent set-up costs which enable on e to access the commons. Additional
search costs are incurred through use of the commons. These include the time spent
sifting the thousands of abstract objects in the commons for useful information.

One would assum e that a rational utility-maximising individual under open entry
would incur th ese costs up to the point at whi ch they equal the benefits. The qu estion
that now arises is wheth er, under ope n entry, the individual utility maximiser incurs the
total cost of using of the intell ectual commons, and wheth er they are abl e to reap all of
the benefits. If not , open entry to the intellectual commons may creat e externalities.

Open entry to different common pools within the intellectual commons may give rise
to different externalities. For example, information about constructing nuclear devices
can be seen as a distin ct common pool within the commons. Tom Clancy, in his novel
TIle Sum ifAll Fears,44 illustrates a fiction al extreme extern al effect arising out of open
entry to such information . In that book, terrorists use information in the intellectual
commons to construc t a nucl ear device that is then detonated at the Super Bowl in
Am erica. V' Evidently in this example, ope n entry to the commons crea tes significant
external costs not borne by the terrorists in obtaining the information. A similar though
less extreme example may be home-made bomb-making information on the Internet.

Pornography, open to entry on the Internet, can also be seen as a common pool of
abstrac t objects. Alon gside moral costs and costs associated with degrading womcn '" ;
there is evidence which suggests that som e violent forms of pornography promote
aggressive behaviour.V Therefore, under open entry to such material, extern al costs in
the form of behavioural disorders, sex-related crim e and moral costs ma y be borne by
society .

It is also possibl e that positive externalities may arise through open entry. These
externalities have the potential to create public good problems. For example, datab ases
are not currently protected by intellectu al property rights. 48 However, they represent a
valuable resource because they significantly reduce search costs. Despite encryp tionl'' and
the laws of confidential information, some databases will lie within the int ellectual
commons. These datab ases may be copied at little cost, thereby creating the incentive to
free ride. As a result , fewer databases than is socially optimal are compiled because
compilers will be unable to capture all the benefits of their work."

These examples illustrate difficulties in determining whether externalities arise out of
op en entry to the intell ectual commons. Concentrating on negative extern alities, the main
problem is identifying an external cost caused by open entry before the information is
used in a socially detrimental way. In the case of techni cal information on bomb
construc tion, no external costs ari se until the information is used in a socially detrimental
manner, that is, until the bomb is detonated . The presence of an external cost, then, is
dependent on how the information is used . A furth er difficulty relates to estimating the
qu antum-absolutely or relativel y-of any external effect. However, as discussed above,
these measurem ent difficulties do not preclude econ omic an alysis.

These difficulties dictate that an examina tion of extern alities arising out of usage of
the intellectual commons must be 'a posteriori.' Demsetz 's classic article 'T oward a theory
of property rights'SI demonstrates that inductive reasoning is not a hurdle to economic
analysis. Through a historical study of the Montagnes Indians' development of property
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right s, Dcm setz concluded that 'prope rty righ ts develop to internalise extern alities when
the gains of int ernalization becom e larger than the cost of int ern alization ,.52 A similar
approach may be undertaken by comparing the current regulatory position of the
commo n pool of scientific and technical knowledge and that of the common pool of
'offensive material ' on the Internet. From these examples it will be asserted that the
int ellectu al commons should be regulat ed if the extern al costs of entry exceed the
benefits.

An Economic Rationale for Regulation

The presence of externalities does not necessarily imply the need for regulation.f Coase
sta tes in relation to the issue of wheth er regulation is the appropriate course of action to
address negative extern ality probl ems:

When an economist is comparing alternative social arrangemen ts the proper
p rocedu re is to compare the total social produ ct yielded by these different arrange­
m cnts."

and further :

It is all a matter of weighing up the ga ins that would accru e from eliminating these
harmful effects aga inst the gains that accrue from allowing them to continuer"

There fore, the mere presence of negative externalities arising from open entry to the
intellectual commo ns does not justify regulation, particularly if the external costs are
outwe ighed by the benefits of free and unencumbered entry.

When considering negative externalities arising out of ope n entry to the physical
commo ns there is generally an econo mic rationale for some level of regulation . The
marginal social ben efits of ope n entry to a ph ysical commons will decline with increased
entry, du e to congestion and depletion of the commons. O n the other hand, the marginal
social costs of ope n entry will rise with increased entry. Therefore, at some point
marginal ben efits will equa l marginal costs, and this point rep resents the optimal level of
entry to the commo ns. 56

Som e knowledge will exhibit increasing returns with use.57 For example, the contin­
ued application of Newton 's theory of gravity has cont ributed to space explora tion .
Therefore, the marginal social benefit of ope n entry to som e types of knowledge will
increase over tim e. It is possible, then , that the marginal socia l benefit of ope n entry to
some pools of information will always lie above marginal social cost of ope n entry.
Boyle's Gas Law, the Theory of Rel at ivity and M axwell's Equation are examples of laws
of science that are within the common pool of scientific and technical knowledge and ar e
subj ect to op en entry . The absence of regulation of entry to these laws of science may
reflect the fact that social benefits from open entry at all times exceed social costs. If this
is the case , there is no rationale for regulating ope n entry. An examina tion of th e benefits
of ope n entry to thi s common pool is necessary to test this proposition .

It has been argued that open entry to the common pool of scien tific and technical
knowledge drives economic growth. Gan s has developed a macroeconomic model which
asserts the only way to perman ently raise per capita productivity is th rou gh the
production and dist ribution of knowledge.i"

The intellectual commo ns is fundamental to the production of knowledg e.59 This
proposition can be illustrat ed as follows. Basic scientific resear ch crea tes significant
advances in knowlcdge'" and existing scientific knowledge is an essential building block
in making new scientific discov eries." As Siegel states: 'Every discovery actually builds
up on a foundation of 'old' knowledge that has becom e part of the cultural heritage. '62
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Scientific knowledge whic h is 'part of th e cultural heritage' is knowledge within th e
int ellectu al comm ons. Therefore, th e int ellectu al commo ns ca n be seen as an essential
resource for scientific research , which promotes th e creation of new knowledge, which in
turn , drives eco nomic dcvclopmcnt. f

The more-establi shed Solow-Swan growth model asserts th at long-run growth is in
p art determined by tec hnica l change. fi4 Scientifi c discoveri es gene ra lly p roceed inno­
va tion,fi5 and innovati on gene ra lly drives technical cha ngc.i'" Furthermore, creativity,
whi ch is centra l to innovation, dep ends on the intellectual cornrnons.V Therefore,
technological change, whi ch dri ves gro wth, can dep end on basic scientifi c research and
innovation, both of whi ch rely on ope n entry to the intellectu al comrnons.f"

Gans ' seco nd asse rtion is th at distribution of knowledge is essential for increased
productivity .fig Open entry to scientifi c knowl edge helps to achi eve thi s goal by allowing
diffusion of knowlcdgc.i"

Open en try to scient ific and technical knowledge, then , aids the creation of new
knowledge, stimulates crea tivity and helps diffuse existing knowledge. These effects
arguably stimulate eco nomic growth.

At present, th e commo n pool of scientific and technical information is subj ect to
ope n entry . Applying Cease 's proposition , it may be concluded th at the absen ce of
regulati on for this particular common pool reflects th e fact th at the ben efits of ope n
entry, discussed ab ove, at all tim es outweigh the external costs arising from th e
knowledge being used in a socially detrimental manner.

The recent tren d towards regulat ion of ope n en try to 'o ffensive mat eri al ' on the
Internet sugges ts th at a t some point the social ben efits of ope n entry to 'o lfensive
m at eri al' a re outwe ighe d by th e social costs. This trend is evide nt in Australia "
and ovcrscas.Y It represents a movem ent towards restrictin g child ren's access to
offen sive m ateri al avai lable on the Internet and to imposing outright ban s on child
pornography.

The social costs th at might arise from ope n entry to suc h material may include the
moral ave rsion of some groups to such material whi ch may be classified as moralisms.
Moralisms do not p reclude eco no mic ana lysis.P Calabresi and Mel amed argue th at if a
transaction gives rise to a moral cost which exceeds th e ben efits from the transaction ,
th en eco no mic efficiency j ustifies the prohibition of the tran saction. For exa mple, if the
availability of offensive material on the Internet ups ets a large proportion of society on
moral gro unds: 'T he sta te mu st, . .. eithe r ignore the external costs . . . , or if it j udges
th em great eno ugh, forb id th e tra nsaction th at gave rise to th em '. H owever: 'Obviously
we will no t always valu e the exte rn al harm of a moralism eno ugh to prohibit th e sale'.74
The trend towards restri cting ope n entry to offensive m aterial to adults alone sugg ests
th at for minors th e costs of op en entry outweigh the benefits, Simil arl y, th e movem ent
towards outright ban s on child pornography sugges t that at all tim es the costs of ope n
en try , to any member of society, excee d any ben efits.

There are, of course, other explana tions for th e movem ent tow ards Internet regu­
lati on . It is arguable that th e trend toward Internet censorship is for th e protection of
power , governme nt or othe rwise, As one Internet site states ' .. . an un cen sored Ne t
connection ca n be as deadly to a 20 th century gove rn ment as th e plagu e was three
centur ies ago' .75 Abstract objects are a form of capita l and capital is a source of power."
Calabresi and Mel amed warn that:

The dan ger m ay be that wha t is j ustified on , for example, paternalism grounds is
really a hidden way of accruing distribution al ben efits for a gro up wh om we would
not othe rwise wish to benefit.77
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Therefore, th e movement towards Internet regulation may reflect the lobbying of
factions seeking to acc umulate power.

In summary, an exa mina tion of the regu latory position of scient ific knowledge and
offensive mat eri al on the Internet suggests th at if th e extern al costs ari sing from ope n
entry to th e int ellectu al commo ns excee d the ben efits th ere may be an eco nomic
rationale for regulation of entry. Whether government intervention is in fact necessary
for this regul ati on and what in form that int ervention should take are qu estion s addressed
below .

Self-regulation

In order to prevent the tragedy of the commons, eco no mic theory argues entry to a
common property resour ce sho uld be restricted to a point whe re th e social costs eq ua l
social be nefits. The tradition al meth ods prescrib ed for achieving thi s level of en try are th e
'Leviathan ,78 and privat isati on .i" R ecent research , however , asserts th at th e traged y of
th e commons can be avoide d through collective action in the absence of private property
rights and govern me nt interv cn tion .f"

Is th e int ellectu al commo ns ame nable to self-regul ation ? O strom ide ntifies eigh t
characteristics shared by lon g-enduring self-regu latory common proper ty resources, th e
m ost relevant of which is th e need for clearly defined boundaries. That is, the 'individ uals
or hou seholds who have rights to withdraw resource units from th e common property
resource must be clearly defined , as must the boundari es of the commo n property
resourcc' i'" The success of self-regu lation is th erefore bound by territ ori ality and
locality.82 The global na ture of some in tellectu al commo ns will make self-reg ulat ion
inappropriate for this reason . For suc h commo ns, boundaries are difficult to map an d th e
vast number of individuals wh o can enter are difficult to define.83

The int ellectual com mons, however, need not be global in nature. It m ay be limited
to smaller groups which may be characterise d by culture or territory. One potential
mod el for analysing th e self-regulation of such int ellectu al com mo ns has been sugges ted
by Se thi and Sornana than.l'" The model asse rts that if th e costs of breaking th e rules,
devised by th e self-reg ulating community, exceed the ben efits, self-reg ulation of a
com mo n p roperty resource will successfully prevent a tragedy of th e commons.l'''

San ctions unde r self-reg ulation do not mean criminal pen alties. Rather , they refer to
pen alties imposed by th e com munity, such as exclusion fro m cultural activities, whi ch are
imposed locally.86 It is un clear wh eth er an intellectu al commo ns community would have
sanc tions sufficien tly strong eno ugh to modi fy individua l be havio ur. If the inte llectua l
com mo ns were specific to a gro up defined by culture, such as Ab original sacred
knowledge, stro ng comm unity sanc tions are likely to be imp osed by the gro up itself as
a mean s of regulating use of th e intellectua l commo ns. If, however, the in tellectu al
commons is specific to a gro up defined by terri tory there may be less scope for such
sanc tions. For example, if the United States laid claim to an intellectual com mo ns, it is
unlikely there would be a com munity-based san ction th at would have universal effect.

Even if sanctions did exist, th e ben efits from breakin g the rul es may outweigh th e
punitive effect of any sanctio ns. Abs tract objec ts are linked to power, th erefore, the
be ne fits of using th e intellect ua l commo ns in a man ner inconsisten t with self-regulating
rules may involve the acc umulat ion of power or wealth . Furth ermore, the punitive va lue
of com munity-based sanctions m ay be dissipated becau se on ce the self-regulating
comm unity becomes 'culturally integrated into a larger social entity, mean s of escaping
local sanctions become available,.87 Cultural int egration may render self-regulation
ineffective in culturally diverse nation s such as the U nited States and Australia.
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' [I]ncursions of outsiders immune to local sanct ions' will also redu ce the pumtrvc
effect of any social sanc tion.f" For instance, satellite technology allows outsiders to
broadcast in to nati ons and remain immune from local sanc tions. H owever , by definition ,
group-specific intellectua l commons cha rac terised by culture are not ope n to use by
outsiders. The punitive valu e of sanc tions of such a group would not be dissipated in this
manner.

This ana lysis suggests that self-regu lation of the int ellectual com mo ns will only be
successful in the case of culturally unified groups immune from incursion s by outside rs.
That is, the commons mu st be group speci fic, defined by culture, and the members of
the cultura l group must be bo und by stro ng sanctions. Clearly, self-regulation will only
succeed in limited circumstances which sugges ts there is scope for gove rnment in terven­
tion.

Govenunent Intervention

A tradition al form of govern me nt intervention market to int ernalise extern al costs is
through the imposition of Pigouvian taxes.89 These are taxes whi ch would force each
individua l commoner to take account of the external costs they impose on others, thereby
ac hieving the level of entry where the socia l benefits eq ua l the socia l costs.

It is unlikely such a solutio n could be effectively applied to the in tellectual commons.
Co nsideri ng offensive material on the Int ernet , for a tax to be effective it would nee d to
increase the costs faced by an individua l, such as set-up costs and subsequent search
costs, to a point at which they equa l the social benefits of entry to that mat eri al. Several
problem s arise here. First, the exte rnal costs to society of open entry to offensive materi al
are potentially unquan tifiabl e, as are the benefits. As a result, it would be alm ost
impossible to determine the optimal level of the tax . Second, it is unlikel y to be possible
to effectively levy such a tax because it would need to be levied whe never an indi vidual
entered an offensive web site. This is clea rly a task of ide ntification that would be difficult
to achieve.

An other tradition al form of governmen t interven tion to correct the tragedy of the
commons is pri vati sation.f" In this case, gove rn me nt intervention is confined to the
assignme nt of private proper ty rights in the co.nmons." Privat e prop erty righ ts in
abstract objec ts will not correct any externalities aris ing out of ope n entry to the
intellectual commo ns. R ather, by creating proper ty rights in abstract obj ects not
previou sly the subject of property rights , the intellectual commons is depleted. Clea rly,
this form of interventi on is unlikely to succeed.f

Government int erventi on through the assignme nt of tradeabl e righ ts is a further
option. Underlying this form of int ervention is the logic of the Coase thco rem.P Coase
posi ts that the cre at ion of trad eabl e proprieta ry righ ts will enco urage trade which in tu rn
helps to successfully int ern alize externalities. In theory, the governmen t could apply the
C oase theorem to the intellectual com mo ns by assigning, for exa mple, the righ t to the
Internet free of any offensive material to a gro up who would then be free to trade with
those wa nting offensive material until an optimal solution was achieved. In practice, the
million s of people wh o use the Internet would mean the transactions costs associated with
an y trad e would prevent the Coase theorem ope ra ting.

Direct govern me nt int ervention is the remaining option for the correc tion of the
tragedy of the commo ns. Essenti ally, the govern me nt determines the optimal level of
entry and regulates to restri ct entry to that level. With regard to the intellectual
com mo ns, there are clea rly large problems associated with determining where th e



TIe Intellectual Commons 285

optimal level lies. However, as the alternative regulatory options are unlikely to
succeed, direct intervention may be the next best alternative.

Ayres and Braithwaite 's study of the regulation of firms suggests the possibility of a
pyramid of regulatory strategies with minimal direct government intervention (in the
form of self-regulation encouraged by sanctions) at its base and severe int ervention (in
the fonn of command control regulation with nondiscriminatory punishment) at its
apex. In conjunction with a 't it for tat' strategy , 94 a regul atory pyramid enables some
degre e of cooperative dire ct regulation which, in the context of the int ellectual com­
mons, may successfully achi eve the optimal level of ent ry. Cooperation may also assist
the government in collecting information from the commo ners which points towards
the optimal level of entry.

In order to achi eve effective self-regulation at the base of the pyramid, there needs
to be potent sanctions at the ap ex. One possible method of achieving this result is
through the 'Benign Big Gun,.95 This approach relat es to the relevant regul atory
agency holding an armoury of potent sanctions, the mere presence of whi ch encourages
peopl e to regulate their own behaviour. A similar approach could be adopted in the
context of the int ellectual commons. For instan ce, the mere presence of stringent
crimina l san ctions for child pornography may dissuade commoners from using abstract
obje cts in the int ellectual commons for this purpose.

Another approach on the regul atory pyramid is enforced self-regulation.I" Under
this regime, firms create a set of rules sanctioned by a government regul atory agency.
Any breach of the se rules would be punishable by law. A similar system may be
applied to the int ellectual commons. A furth er opti on may be on e analogous to partial
industry int ervention. Here, the government would regul ate on e identifiable group of
commo ne rs who would then be responsible for regul atin g all oth ers."

The present trend in Internet regulation displays a combination of enforced self­
regulation and partial industry intervention. For example, reports published by the
Australian Broadcasting Authority'" and a Senate Select Committee99 reeommend the
crea tion of codes of practice for Internet Service Providers (ISPs) to be approve d and
enforced by the Australian Broadcasting Authority . ISPs provide aeeess to the Internet
for both users and content providers by on-selling bandwidth purchased from telecom­
munications companies. iSPs are a clearly identifiable group which are arguably
intell ectual commoners. By enforcing self-regulation by ISPs , governments are seeking
to regulate the activities of all commoners using the Intern et. 1oo

Conclusion

The government as a steward over the commons should intervene to restrict entry to
the commons only if there is a coh erent rationale for doing so. Such a rationale may
exist in cases where the external costs arising from open entry exceed the benefits.

Of the policy options available for regulating the int ellectual commons, creative
direct government int ervention has the most potential for success. It is, however,
potentially constrained by jurisdietion and deficiencies in information conce rn ing the
optimal level of entry. For instance, in relation to the Internet, it has been argued that
jurisdietion, property, identity and responsibility are extraordinarily difficult to estab­
lish.101 This has led to the conclusion by some that cyberspace will remain Immune
form legal regulation.102 Nonetheless difficulties may be partly overcome through
int ernational agreements, public consultation and research .

''\That is clear is that as a steward over the intellectual commons the government
cannot simpl y allocate proprietary rights and leave the market to self-adjust. It must
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work a little harder to develop creative regulation that works In the interests of the
publi c.
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