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Abstract Developing countries find themselves pressured to harmonise their intellectual
property (IP) standards so that they match those of the United States, Europe and Japan. This
article provides historical evidence to support the authors’ claim that when developed countries
demand that the rest of the world adopt their current IP regulations, developed countries are
preventing other countries from adopting appropriate patent and copyright standards for their
levels of development. Developed countries thereby deny a freedom to others that they themselves
enjoyed when they were developing.
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Introduction

Should the national and regional intellectual property (IP) systems of the world be
harmonised so that the rules governing IP protection standards and enforcement
are identical everywhere? Or should differentiation be the norm so that each juris-
diction tailors its IP systems according to its perceived economic and social welfare
interests however far these systems may differ from those of, say, the United States
or the European Community? This paper does not attempt to answer the question
of whether strong,1 medium or weak IP standards of protection and enforcement
are best for countries at particular levels of economic and social advancement.
Several other studies have sought to deal with this matter.2 The question this paper
does seek to address is that of how much IP protection developing countries should
provide relative to other countries, particularly those that are wealthier.

History does not prove that differentiation is better than harmonisation.
Indeed, it is probably erroneous to expect the past to tell us anything conclusive
about the present, let alone predict the future. Neither does this paper claim that
strong IP protection is necessarily bad for poor countries, nor that weak protection
or even no protection is bound to be better.3 In any case, the geography of innova-
tion and creativity does not fit at all well into the North–South separation of the
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world that is typically employed to differentiate the developed regions from the
developing ones. In fact, even in the same country, one creative industry sector,
such as music or feature film production, may thrive while another, such as
pharmaceuticals, may lag far behind.4 However, on the basis of the historical
record, this paper casts doubt on the idea that harmonising patent and copyright
systems is a good thing in terms of narrowing the wealth gap between rich and poor
countries.5

The paper explains how the priority of achieving minimum standards of protec-
tion and enforcement of existing IPRs has been superseded by that of global IP
harmonisation for patents and what may be referred to as ‘dynamic responsiveness’
for copyright. It also identifies the strategies being adopted to accelerate and
deepen these processes. The paper then aims to demonstrate that this is very
important and raises very high economic stakes. Developing countries’ options to
tailor their IP rules to their development needs are being rapidly reduced if not
eliminated, a situation which ought to be seen as extremely worrisome if not alarm-
ing. The paper provides numerous instances of how today’s developed countries
often ensured they had weaker IP regimes than those of the technologically more
advanced countries with which they were seeking to catch up. It highlights the
significance of differences in national IP regulation. The conclusion considers the
contemporary relevance for policymaking, bilateral negotiations, and intergovern-
mental deliberations on IP.

Harmonisation and Dynamic Responsiveness

Until recently, the World Trade Organization-administered Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS) seemed to be the most
important element of the effort to pull up developing countries’ IP standards to
the level of the developed countries and to modernise IP protection so as to accom-
modate rapid advances in such emerging fields as biotechnology and the digital
technologies. TRIPS, which came into force in 1995 as one of the main outcomes
of the Uruguay Round of the General Agreement on Tariffs and Trade (GATT),
establishes enforceable global minimum (and high) standards of protection and
enforcement for copyright, trademarks, geographical indications, industrial
designs, patents, layout-designs of integrated circuits and undisclosed information.
TRIPS has come under heavy and justified criticism for imposing developed world
levels of IP protection on countries that are insufficiently advanced to benefit from
them,6 and for serving the interests primarily of transnational corporations.7 But
now, the drivers of change are beginning to see TRIPS and the WTO forum as at
least as much a brake as an accelerator. Indeed, TRIPS may be outliving its purpose
for those corporations that successfully lobbied for an IP agreement in the
Uruguay Round and the governments that took up their demands.

To understand what is going on, it is important to be clear about the problems
that TRIPS was intended to solve. These are copyright piracy, unauthorised use of
trademarks, and unwelcome competition from generic drug firms able to take
advantage of patent regimes excluding drugs from protection. TRIPS has failed to
solve these problems completely and, in consequence, other solutions have been
employed. These include the use of (i) ‘missionary work’ and propagandising,
including the sending by developed country governments, business associations
and the World Intellectual Property Organization (WIPO) of experts to spread the
IP gospel, and the dissemination of propaganda extolling the virtues of intellectual
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property, or claiming that IP piracy is inimical to development, that it deters invest-
ment, that it is immoral or unfair, or that it supports terrorist activities; (ii) techni-
cal assistance provided by international organisations, governmental agencies of
developed countries, IP offices, and business and law associations to developing
country IP offices, judges, legislators, enforcement agencies and local stakeholders;
(iii) latent or overt trade threats and intimidation by rich countries towards poor
countries; (iv) divide and rule tactics in multilateral negotiations;8 (v) the use of
WIPO to introduce TRIPS-plus standards through new conventions, such as the
WIPO Copyright Treaty, the WIPO Performances and Phonograms Treaty and the
Substantive Patent Law Treaty (SPLT), and the revision of existing conventions;
and (vi) bilateral and regional free trade agreements (FTAs) and investment
agreements.

Among the most effective of these solutions appears to be the bilateral and
regional free trade and investment agreement approach. These agreements have
proved to be a useful way to get individual, or sometimes groups of, developing
countries to introduce provisions that go beyond what TRIPS requires, such as: (i)
extending patents and copyright to new kinds of subject matter; (ii) eliminating or
narrowing permitted exceptions, including those still provided in US and
European IP laws; (iii) extending protection terms; (iv) introducing new TRIPS-
mandated IP rules earlier than the transition periods allowed by TRIPS; and (v)
ratifying new WIPO treaties containing TRIPS-plus measures. The United States
and the European Community both use this strategy, but the US has been the more
aggressive. The US interest in bilateralism and regionalism does not mean aban-
doning the multilateral approach. According to the United States Trade Represen-
tative, Robert Zoellick, the idea is not to put all America’s eggs in one basket:9 

When the Bush Administration set out to revitalize America’s trade agenda
almost three years ago, we outlined our plans clearly and openly: we would
pursue a strategy of ‘competitive liberalization’ to advance free trade globally,
regionally, and bilaterally … At its most basic level, the competitive liberaliza-
tion strategy simply means that America expands and strengthens its options.
If free trade progress becomes stalled globally—where any one of 148 econo-
mies in the World Trade Organization has veto power—then we can move
ahead regionally and bilaterally. If our hemispheric talks are progressing stage-
by-stage, we can point to more ambitious possibilities through FTAs with indi-
vidual countries and sub-regions. Having a strong bilateral or sub-regional
option helps spur progress in the larger negotiations.

What does transnational industry actually want? In the area of patents, the priority
is global harmonisation pitched at a level such that TRIPS is the floor; the absolute
minimum that is acceptable.10 Initial demands for international harmonisation
were directed mainly at procedural matters and aimed to reduce the uncertainty
and duplication of effort caused by different patent offices examining applications
for the same invention, and to reduce costs for the applicants. The US, European
and Japanese patent offices have been in close contact since 1983 and are cooperat-
ing in a number of areas to coordinate their approaches to searches, examinations
and other procedures.

Moves are afoot at the World Intellectual Property Organization (WIPO)11 to go
much further than TRIPS by intensifying substantive patent law harmonisation in the
interests, it appears, of helping well-resourced companies to acquire geographically
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more extensive and secure protection of their inventions at little cost.12 Substantive
harmonisation is more than just making the patent systems of countries more like
each other in terms of enforcement standards and administrative rules and proce-
dures. It means that the actual substance of the patent standards will be exactly the
same to the extent, for example, of having identical definitions of novelty, inventive
step and industrial application.13 Given the rich countries’ interests in harmonisa-
tion, it is likely to result in common (and tightly drawn) rules governing exceptions
to patent rights, and the universal removal of any options to exclude types of subject
matter or fields of technology from patentability on the grounds of public policy or
national interest.

Harmonisation is important with copyright too, especially in such areas as term
of protection and subject matter; for example, the developed countries are encour-
aging the developing countries to extend the term of copyright protection beyond
that required by TRIPS to life of the author plus 70 years, as in Europe and the
USA. But the situation is a little different. One reason is that the complex array of
stakeholders whose economic and moral interests are affected by copyright makes
harmonisation much more difficult to achieve.14 Another is that rapid technologi-
cal developments have made the transnational copyright industries determined to
achieve an international regime that is sufficiently dynamic to respond speedily to
the massive opportunities and vulnerabilities afforded by technological advances
that: (a) provide new means for copyright owners to disseminate their works to the
public; but that also (b) threaten to undermine the control over markets in these
works by enabling copiers to flood markets with unauthorised versions of these
works and by allowing potential consumers to copy them. While new technologies
also present challenges to the patent system, the traditional criteria for protection
and well established legal doctrines have managed to accommodate them (albeit
with some real difficulties with respect to certain new categories of subject matter).

The Stakes

It is not self-evident that harmonising the international IP rules and making them
as responsive as possible to technological evolution is bad for developing countries
just because they further the interests of transnational corporations. But making
the rules identical and legally binding whether you are a very rich country with
enormous balance of payments surpluses in IP-protected goods, services and tech-
nologies, or a poor country with highly burdensome trade deficits seems to be
tremendously expensive and risky for the latter type of country.

While it is impossible to reliably calculate the long-term economic impacts of
TRIPS on developing countries and their populations, we can be certain that they
will incur short-term costs in such forms as rent transfers and administration and
enforcement outlays, and that these will outweigh the initial benefits.15 The cost–
benefit balance will vary widely from one country to another, but in many cases the
costs will be extremely burdensome. According to a recent World Bank publica-
tion, TRIPS represents a yearly $20 billion plus transfer of wealth from the technol-
ogy importing nations, many of which are developing countries, to the technology
exporters, few if any of which are developing countries.16 This suggests that ‘a
country would have little or no interest in protecting intellectual property rights in
products of which it is solely an imitator and intends to remain so—here the
national interest is above all consumer welfare, i.e. sourcing the product as cheaply
as possible’.17 Such is the case for many poor countries. One might add that such
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products include not just software programs and music CDs, but also life-saving
medicines and educational materials.

Agreeing to restrict one’s freedom to tailor national or regional IP regulations
to specific needs and conditions in exchange for market access commitments from
the developed countries could turn out to be extremely damaging. At worst, it
could place a serious block, perhaps insurmountable, on development. Drahos
suggests a worst-case scenario: ‘if it turns out that the global market in scientific
and technological information becomes concentrated in terms of the ownership of
that information it might also be true that the developmental paths of individual
states become more and more dependent upon the permission of those intellec-
tual property owners who together own most of the important scientific and tech-
nological knowledge’.18

As for patent harmonisation, if taken to its logical conclusion of a world patent
system, Genetic Resources Action International has warned that it could conceiv-
ably ‘mean the end of patent policy as a tool for national development strategies’.19

Not only this, but it would represent a radical departure from most of the
nineteenth and twentieth centuries, when many countries took advantage of their
freedom to provide infant industry protection and to prevent corporate monopo-
lies on such important products as foods and drugs. For example, France allowed
pharmaceuticals to be patented only in 1960, Ireland in 1964, Germany in 1968,
Japan in 1976, Switzerland in 1977, Italy and Sweden both in 1978, and Spain in
1992. Meanwhile, Brazil and India passed laws to exclude pharmaceuticals as such
from patentability (as well as processes to manufacture them in Brazil’s case).

What I Say, Not What I Do

Historical evidence strongly suggests that by depriving developing countries of the
freedom to design IP systems as they see fit, the rich countries are, to use the title of
a recent book by Ha-Joon Chang, ‘kicking away the ladder’ after they have scaled it
themselves.20 Let us consider a few examples of how differentiation worked well in
the past to enable some of today’s developed countries to catch up with the tech-
nology leaders.

Lessons from Business History

Over the years, Royal Philips Electronics has been responsible for an impressive
series of breakthrough inventions, such as compact audio cassettes and compact
discs. What is less well-known is that the company was set up in 1891 to exploit
commercially somebody else’s invention, Thomas Edison’s and Joseph Swan’s
carbon filament lamp. Commercial success generated considerable revenues that
enabled the firm to produce its own inventions and eventually become one of the
world’s most innovative corporations. How was Philips able to get such a good head
start? From 1869 until 1912, Holland had no patent law. This meant that local
entrepreneurs could copy foreign inventions and put them to work for their own
profit, at least as long as they could figure out how they worked.

The well-known Swedish mobile phone company, Ericsson, was formed in 1876,
the same year as Alexander Graham Bell made his first phone call. Sent some of
these new devices to repair, the company worked out how to make them, and by
1878 was selling its own phones to the Swedish public. Bell had neglected to file
patents on his invention in Sweden and the rest is business history.
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In 1960, Texas Instruments filed a patent in Japan on the integrated circuit,
arguably one of the most important inventions of the second half of the twentieth
century. The Japan Patent Office allowed itself 29 years to grant the patent. By that
time Japanese companies, free to read the patent specification 18 months after
filing, acquired the technology, improved upon it, and controlled 80% of the US
market for computer semiconductors.21

Richard Arkwright’s cotton spinning machine, patented in England a few years
before America’s independence, was copied by entrepreneurs in the latter country
who did not have to worry about patents since there was no patent law until 1790.
Intriguingly, the machine’s obvious lack of novelty by 1791 did not stop a business-
man from receiving a US patent for it.22 Once again, in a world of highly varied
national patent laws—or no laws at all, in some cases—one country’s invention was
also another country’s economic gain.

Setting to one side the rights and wrongs of such ‘borrowings’—and one should
add here that many other examples could be given—the point is that such behav-
iour broke no international rules of the day. Furthermore, freedom to use such
technologies was often beneficial not only to the imitator companies but also to the
national economies in which they were based. Indeed, none of the recipient coun-
tries remained copiers for long; eventually they became among the world’s most
technologically advanced.

Differentiation: Some Examples from the Past

Germany.23 In 1862 August Hofmann, a London-based German scientist,
expressed firm confidence that Britain would be the leading synthetic dyestuff
producer for many years to come because of its coal reserves, its huge production
of coal tar, and its enormous market for textiles.24 He was wrong. By 1913, German
companies had captured 85% of the global market for dyestuffs. Switzerland, the
only other major exporter was in second place, albeit with a mere 10%. Germany
was equally dominant in the pharmaceutical sector.

The rise of Germany from the 1870s as a major industrial power with its domi-
nant chemical and pharmaceutical industries can be attributed to at least three
main factors. These are government investment in education and training, in-
house research and development and company/academic collaborations, and
government industrial and trade policy. From the start, the German patent law was
an essential component of this policy. The German Chemical Association strongly
advocated a patent law. Within German industry as a whole there were a number of
conflicting views. While the Society of German Engineers lobbied in favour of a
patent law, there were still differences about the kind of patent law needed. Werner
Siemens, one of the most powerful industrialists of the time and head of the
German Society for Patent Protection, was gravely concerned that rival British and
American firms would take out many patents for inventions, patents that they
would not work in Germany, and which would severely restrict the research and
commercial opportunities of German companies.25 The chemical industry was also
divided. Some firms (for example, BASF) favoured a patent law that protected
processes but not products, and were thus unhappy that the first draft of the patent
law would have provided protection for chemical products as such. They argued
that this created no incentive to improve production processes.26 On the other
hand, Hoechst wanted the chemical industry to be completely excluded from the
patent system. Although the synthetic dyestuff firms had not completely reached a
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consensus, the board of the Chemical Association submitted a petition to the
Reichstag that argued in favour of patents for methods of manufacturing chemical
products, but not the products themselves. The stated grounds were that ‘a chemi-
cal product can be obtained by various methods and from different starting materi-
als; the grant of a patent for the product itself would prevent better processes
discovered subsequently from being brought into effect in the interest of the public
and of the inventors’.27 In the event, the Chemical Association’s position was
heeded and adopted by virtue of Section 1 of the 1877 Patent Law, according to
which: 

Patents are granted for new inventions which permit of an industrial realiza-
tion. The exceptions are: … 2. Inventions of articles of food, drinks and
medicine as well as of substances manufactured by a chemical process in so far
as the inventions do not relate to a certain process for manufacturing such
articles.

This implied that while processes alone could be patented, chemical products
could be protected only if manufactured by a specific process and by no other.
Since the interpretation of the courts (until 1888) was that sale of a chemical made
through a patented process did not constitute infringement,28 chemical products
were effectively excluded. While this provision encouraged chemists to be creative
and devise original processes, it also encouraged anti-competitive ‘blocking
patents’, intended to close off broad areas of research from competitors.29 Another
noteworthy provision, which also appears to have reflected the interests of many
German firms, was Section 11, according to which a patent could be withdrawn
after three years, either: 

… if the patentee neglects to work his invention in the Country to an adequate
extent or to do all that was requisite for securing the said working; [or] when it
appears conducive to the public interest that permission to use the invention
be granted to others and the patentee refuses to grant such permission for a
suitable compensation and on good security.

It seems likely that the 1877 patent law had a positive effect overall, encouraging
the establishment of research and development departments in all the major firms.
The availability of protection for chemical processes but not products reflected the
prevalent commercial and research strategies of the German firms at that time.
They soon realised that chemical dyes were not only products, but were also likely
to be intermediates for other products. Therefore, patenting dyes directly could
have inhibited the kinds of innovation that allowed German firms to compete with
their British counterparts. Process innovation was all-important for them because,
whereas British firms, with the advantage of a huge market for textiles, were mostly
interested in creating as many new products as possible, the concern of German
firms was to develop processes enabling them to improve efficiency and cut costs
while also meeting the requirements of the dyers for the widest possible range of
colours for all fabrics. But they soon found they could achieve cost efficiencies best
by putting on the market a massive range of colours for all fabrics, using the same
production equipment to create them. Emphasising process innovation as a
research strategy and product diversity as a marketing strategy resulted in the cost-
effective generation of an extraordinarily large range of new and relatively
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inexpensive products. On the eve of the First World War, Bayer had 2,000 different
dyestuffs, while Hoechst made as many as 10,000.30 The development of such huge
product portfolios was not demand driven, but with them the big three German
firms ‘had a firm grip on every conceivable composition of hydrocarbons, firmly
shielded by a wall of patents and tacit knowledge’.31

Despite this, the availability of stronger patent protection in other countries was
a considerable advantage. The German companies’ attempts to use patents to
exclude competitors in foreign markets were assisted greatly when they could
acquire protection for chemical substances, and not just for processes. So their
control was particularly strong in Britain and the US, where both kinds of protec-
tion were available. A 1912 US Tariff Board study found that as many as ‘98% of
applications for patents in the chemical field had been assigned to German firms
and were never worked in the United States’.32

Switzerland. Switzerland, like Germany, experienced rapid growth in its chemicals
sector during the late nineteenth century. Many of the first synthetic dye chemists
in Switzerland were actually French chemists and entrepreneurs who had relocated
to Basle, a city with long-established textile and dye-making industries.33 Like
Germany, academy–industry collaborations encouraged by government were crucial
to the enhancement of scientific and technological capabilities, while close relation-
ships between companies and financial institutions allowed businesses to secure the
credit necessary to expand their research and development capabilities. The Swiss
firms began by manufacturing such bulk dye products as fuchsine and alizarin, but
soon found themselves unable to compete with the German firms, which were the
main suppliers of their intermediates and base products.34 In response, such firms
as Ciba, Geigy and Sandoz shifted their production to high quality dyes and phar-
maceuticals, mostly for export. This strategy was so successful that, by the 1890s,
Switzerland was already the world’s second biggest dyestuff producer.

The Swiss chemical industry was, at least to some extent, a child of French
patent law. To explain why, it is necessary to digress slightly with an explanation of
the situation in France. The French patent system allowed patent scope to be
extended very broadly so that process patents included the resulting product, and a
patented product would embrace all possible methods of manufacturing it. In addi-
tion, the law required patented inventions to be worked. Both features turned out
to have perverse consequences.

Soon after the Renard Frères company patented fuchsine, one of the very first
synthetic dyes, in 1859, the firm asserted its monopoly position by taking alleged
infringers to court. In 1863, Renard Frères successfully sued a rival firm, Monnet et
Dury, which was making fuchsine by a different process. With such a strong monop-
oly position over what was not only a product but a key intermediate for other dyes,
the firm transformed itself into a much larger company, the Société la Fuchsine.
Instead of diversifying its product range and improving its manufacturing
processes, it concentrated on asserting its monopoly position by charging high
prices and suing infringers.35 The result was that many dye chemists and even some
dyestuff firms relocated abroad. Some of those that remained reverted to produc-
tion of natural dyes, and smuggling of dyes from Germany and Switzerland
increased.36 The Société, which evidently had no incentive to be innovative,
declined and went bankrupt in 1868.

The French patent law cannot be blamed for the demise of the French dyestuff
industry, which did not completely disappear anyway. But the patent law did not
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reflect the fact that rapid innovation during these early stages in the development
of the industry meant that enabling strong monopoly protection discouraged inno-
vation, at least within the country. However, such monopolies could never be
secure for any length of time if neighbouring countries did not have patent laws.
‘Verguin and Renard’s patent on magenta … did not prevent the Gerbers of
Mulhouse from developing a cheaper process … they simply emigrated to Basel in
order to be able to exploit it freely.’37 Or, as one Swiss scholar put it, ‘the first men
to bring their expertise in the manufacture of synthetic dyes to Basel were French.
They carried their knowledge into neighbouring countries. They soon arrived in
large numbers, fleeing the unusual situation in France. Their contemporaries
compared this to the Revocation of the Edict of Nantes as if they were fleeing
religious persecution, escaping the orthodox religion ordered by the government.
The knowledge those Huguenots imported proved to be of economic advantage
to the adjacent countries; this time, however, the refugees were fleeing the dictates
of the French patent law’.38 While such a dramatic statement may overstate the
case, the combination of the French patent law and the absence of a domestic one
undoubtedly provided a huge impetus to the incipient Swiss dyestuff industry from
which the country’s chemical and pharmaceutical sectors have benefited.

The Swiss chemical industry first opposed the patent system, but when it became
inevitable that there would be one, demanded to be kept outside the system.39 The
companies justified this position with the argument that patent law cannot accom-
modate the complexities of innovation in the field of chemistry and is therefore
inappropriate. But they were mainly concerned that they would be left vulnerable
to their German competitors. While the second concern was understandable, the
first was somewhat hypocritical given that some Swiss chemical firms were becom-
ing very active users of other countries’ patent systems. In consequence of such
opposition, the 1888 patent law required inventions to be demonstrated by a
model, thus effectively excluding chemical substances and processes from patent-
ability. It also provided compulsory working and licensing. This prohibition on
chemical process patents continued until 1907, when Switzerland finally bowed to
German pressure. Such pressure was effective owing to the dependence of
Switzerland’s chemical industry on the German market (which was its biggest) and
on German chemical firms for supplies of coal tar distillates and other chemicals
needed to produce the dyes. However, the ban on product protection continued
until 1978, interesting as by then Swiss drug firms were among the world’s largest.

India. India is, of course, still a developing country. Nonetheless, it provides
another interesting case of successful differentiation. At the time the Uruguay
Round was concluded, the patent law in force was the 1970 Indian Patents Act. It
remained in force virtually unchanged until 2005. Although the Patents Act
replaced the colonial-era Patent Act of 1911, the new law in certain respects had
more in common with early twentieth century European practice in its limitations
on what could be patented and on patent holders’ rights.40 The earlier law was
considered too favourable to right holders who, in the case of chemicals, foods and
drugs, were most likely to be transnational corporations. In contrast, the 1970 Act
includes in the list of what are not inventions ‘methods of agriculture or horticul-
ture’. And with respect to inventions ‘claiming substances intended for use, or
capable of being used, as food or as medicine or drug, or relating to substances
prepared or produced by chemical processes’, only the methods or processes of
manufacture can be patented, not the substances themselves. The term ‘medicine
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or drug’ includes inter alia agrochemicals (i.e. ‘insecticides, germicides, fungicides,
weedicides and all other substances intended to be used for the protection or pres-
ervation of plants’). For inventions claiming methods or processes of manufactur-
ing substances intended for use, or capable of being used, as food or as a medicine
or drug, the term of the patent is the shorter of five years from the date of granting
the patent, or seven years from the date of submitting the application and
complete specification. For any other invention, the term is 14 years from the date
of application.

To encourage the production of goods in India and to prevent importers from
monopolising their supply, the Act allows for the possibility of revocation on the
grounds of non-working. Merely importing patented products and products made
by a patented process does not constitute working of the patent. The Act also allows
greater possibilities than TRIPS to acquire a compulsory licence. Even so, this
provision has only rarely been exploited.41 In addition, all process patents relating
to drugs, foods and agrochemicals are endorsed with the words ‘licences of right’
from three years after the patent has been sealed (i.e. granted). This means that
‘any person who is interested in working the patented invention in India may
require the patentee to grant him a licence for the purpose on such terms as
may be mutually agreed upon’. If such agreement cannot be reached, either party
may request the Comptroller of Patents to determine the terms upon which the
licence may be granted. It is also possible for the applicant to request permission
from the Comptroller to work the patent on such terms as the Comptroller of
Patents may think fit to impose.

The Act reflects a conscious attempt at consistency with constitutional provi-
sions concerning the fair distribution of wealth, resources and means of produc-
tion.42 It is intended to achieve greater self-reliance, and reduce dependency on
foreign companies for the supply of strategic products and medicines in line with
other government policies.43 In this objective, the legislation has been quite
successful. According to Ganguli: ‘a key factor that was considered while framing
the Indian Patents Act 1970 was socio-economic and science and technology status
of India in the year 1947 when she came off British Rule. The emphasis was on self
reliance, capability building and a drive to meet the daily needs of the Indian
people in a cost effective and affordable manner’.44

The present patent system, however well or badly it functions in practice, defi-
nitely serves the interests of the domestic industry much more than those of tran-
snational corporations. This is not because it allows local firms to patent processes
for making drugs and agrochemicals developed by foreign companies, but because
the local drug and agrochemical firms can copy freely, sell for a profit at low prices
(by international standards), and export to other countries where patents on the
same products do not exist. Given the short period of protection, most domestic
firms do not find it worthwhile to apply for patents on their processes. It takes
anything from five to eight years to acquire a patent,45 and in early 2000 the 30
examiners of the Indian Patent Office had to contend with a backlog of 33,000
applications going back to 1994, the year when the number of applications began
to increase significantly. Given the exceptions to patentability, the huge backlogs,
and the limitations on the rights once they are granted, the sharp fall in the
number of patents in force in India between the early 1970s and the mid-1990s,
from over 30,000 to fewer than 10,000, seems entirely understandable.

Measured against the objectives of the Act, though, a strong case can be made
that it has been successful. According to Ganguli: ‘this protected patent regime
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provided a safe platform on which pharmaceutical and chemical industries could
strike roots and grow in India and also meet the need to increase production
rather than relying on imports, which was critical for the national economy. For
example, pesticide imports were reduced from around 12,000 tonnes in 1965–66 to
a mere 1,100 tonnes in 1992–93’.46 Moreover, the share of Indian firms in the
supply of bulk drugs and formulations for the domestic market has significantly
increased since the Act came into force in 1972, as has the number of people
employed in the pharmaceutical industry. Both were a result of the Patents Act and
related measures introduced around the same time (such as import restrictions
and price controls) to enhance self-sufficiency.47 Almost certainly the incentive for
agrochemical and drug firms to come up with new processes was driven less by the
possibility that they could patent these processes than by the freedom they had to
copy in the absence of product patent protection. Like Germany and Switzerland
in the late nineteenth century, India had deliberately excluded product patents to
exploit and further develop its capabilities in organic chemistry. And as in these
two countries, the strategy was a success.

The private pharmaceutical sector consists of 20,000 registered firms, of which
7,000–8,000 are actively manufacturing drugs and drug formulations.48 The top
five companies make up about 20% of the domestic market in sales. Investment in
R&D is low by developed country standards, but has increased, especially among
larger firms. Total R&D expenditure for the industry increased 73-fold between the
periods 1965–66 and 1997–98, though this still averages only 2% of total turnover
as compared with 16% among US firms.49 Several of these companies are quietly
building up their patent portfolios in overseas markets. These are minuscule
compared with such giants as Merck and GlaxoSmithKline. But considering that all
the patents held by the main Indian firms have been granted since 1990, the trend
is clearly for a steady increase. Although they are mostly for processes of manufac-
turing drugs rather than for new chemical entities, both Ranbaxy and Dr Reddy’s
Lab (DRL) have discovered several new chemical entities that are undergoing
clinical trials.

The Indian market is large in terms of volume, but small in sales because of
extremely low prices. Consequently, the more ambitious Indian firms are turning
their attention to overseas markets where the returns are higher. According to
Prakash, ‘Indian firms have established an international niche. Ranbaxy is already
the world’s second largest manufacturer of cefaclor (the world’s largest selling
antibiotic at US$1 billion a year). Similarly, Lupin is the world’s largest producer of
ethambutol, anti TB drug and DRL is the second largest producer of ranitidine, an
anti-ulcerant’.50

Japan and the Asian Tigers. It is somewhat ironic that Japan is probably the most
ambitious proponent of substantive patent harmonisation given that only a few
decades ago, the government’s technology licensing policy was quite aggressive and
foreign companies often felt discriminated against by the country’s nationalistic
trade and industry policy, of which the patent law was an essential component. For
example, post-war Japan adopted a policy of aggressively pressuring foreign high
technology firms to make their technologies available to domestic industries. In the
late 1950s, a vice-minister at the Ministry of International Trade and Industry alleg-
edly warned IBM that ‘We will take every measure possible to obstruct the success
of your business unless you license IBM patents to Japanese firms and charge them
no more than a 5% royalty’. IBM had little choice but to comply.51
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In a comprehensive study of the evolution of the Japanese patent system,
which shows that for almost all of its existence it was very much ‘TRIPS minus’,
Fisher is drawn to conclude that ‘The meteoric rise from feudal serf to technolog-
ical whiz-kid that the country has undergone in less than 150 years is little short of
astounding, and poses the question of whether it could be repeated today. The
homogenisation of patent law, the claim implicit in TRIPS that one size can, and
indeed should, fit all, does not adequately correspond with the picture of Japan’s
evolution’.52

Research on the experience of South Korea by Linsu Kim declares that ‘strong
IPR protection will hinder rather than facilitate technology transfer and indige-
nous learning activities in the early stage of industrialisation when learning takes
place through reverse engineering and duplicative imitation of mature foreign
products’. He also concluded that it is ‘only after countries have accumulated suffi-
cient indigenous capabilities with extensive science and technology infrastructure
to undertake creative imitation in the later stage that IPR protection becomes an
important element in technology transfer and industrial activities’.53 Similarly,
Nagesh Kumar found that in Japan, South Korea and Taiwan a combination of
relatively weak patent protection and the availability of other IP rights, such as
industrial designs and utility models, encouraged technological learning.54 Weak
patent regimes helped by allowing the local absorption of foreign innovations.
Industrial designs and utility models encouraged minor adaptations and inventions
by local firms. Later on, patent systems became stronger partly because local tech-
nological capacity was sufficiently advanced to generate a significant amount of
domestic innovation, and also as a result of international pressure.

The United States. Despite the national treatment rules under the 1886 Berne
Convention, nineteenth century national copyright laws tended to be less friendly
towards the interests of foreigners than patent laws. Several explanations can be
offered. First, prior to the nineteenth century, copyright manifested itself in the
form of book privileges or permits. Printing privileges or ‘patents’ were accorded
to a variety of people—printers mostly, but sometimes authors, editors, translators
and book publishers. Secondly, these privileges tended, according to the religious
climate of the day, not to act as economic or incentive-creating tools, but rather as
censorship tools offering protection to the State (and the citizenry) against sedi-
tious or blasphemous literature.55 Thirdly, while granting patent-type rights to
foreigners was sometimes considered to benefit the country by encouraging the
introduction of protected technologies, allowing foreigners to protect their literary
and artistic works did not provide such obvious economic advantages to net import-
ers of creative works.56 For example, for most of the nineteenth century, the United
States refused to extend copyright protection to the works of foreigners at all.57

‘Meanness, we think, can hardly go farther, or sink deeper’: thus begins the
description of the fact that works were republished instantaneously in America
without royalty payments to the copyright owners.58 A similar thorn in the side was
the stance of the US in refusing to join the Berne Convention. Indeed, nineteenth
century British music publishers were desperate in their attempts to intercept
pirate copies of song sheets produced in the US from entering the UK, and even
resorted to trying to checking the post for pirated material.59 This saga is reminis-
cent of the current anguish of US music publishers in relation to Internet copying
and parallel imports. Nonetheless, despite the highly TRIPS-incompatible US copy-
right regime of the day, a detailed economic study of the nineteenth century book
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trade by Zorina Khan shows that publishers, printers and the reading public all
benefited. ‘The US experience during the nineteenth century suggests that appro-
priate intellectual property institutions are not independent of the level of
economic and social development.’60

By the late nineteenth century, voices could be heard in literary circles support-
ing reform. The editors of the Atlantic Monthly, for example, noting that ‘the rapid
increase in the value and importance of American books brings prudence to the
aid of morality’, advocated that ‘on every ground it is important that the barbarous
system of pillage should cease’, and supported an international copyright conven-
tion giving equal rights to domestic and foreign authors.61 History, however, shows
that the United States wisely held off granting copyright to foreigners as long as the
country showed, in terms of balance of trade, a net loss on the import/export ratio
of cultural products; it was not yet in the interest of the United States to embrace
reciprocal arrangements with foreign publishers. US copyright law discriminated
against foreign works from 1891 until 1986 with the ‘manufacturing clause’, a
protectionist measure intended to benefit American printers. Originally, this
required all copyrighted literary works to be printed in the country. Although the
clause was weakened over the years, when President Reagan vetoed a four year
extension in 1982 in the face of an unfavourable GATT panel ruling and
complaints from Europe, Congress disregarded the ruling and overruled Reagan.
The fact that the United States had by this time become by far the world’s biggest
exporter of copyrighted works suggests that its creative industries were not exactly
held back by a copyright system that appears initially to have been inspired by
infant-industry protectionism. Significantly, the world’s leading producer of enter-
tainment products did not sign the Berne Convention until 1989.

Implications for Policymaking and Diplomacy

The German, Swiss and East Asian examples have two things in common. First, they
are success stories (as are the US and Indian cases). Second, companies from these
countries had no qualms about availing themselves of the stronger levels of IP
protection available abroad in order to strengthen their control of overseas
markets. So, when companies in these countries lobbied for weak domestic IP
protection for protectionist reasons, did they envisage still being able to benefit
from the stronger rights available in the countries of their foreign rivals? If so, one
may infer that the differentiation they achieved between the levels of domestic and
overseas protection was deliberate. However, we can find no historical evidence of
a policy of strategic differentiation by national governments or businesses as
opposed to a less sophisticated strategy of providing weak protection as a defensive
strategy to insulate emerging domestic firms from foreign competition. Nonethe-
less, strategic differentiation is a useful concept to describe a policy that can work
and that in a fairer world would be available to today’s developing countries. By
strategic differentiation, then, we mean a policy of designing IP rules in such a way
that local firms striving to become more innovative will benefit more than foreign
ones, with the expectation that these same firms will be free to take maximum
advantage of the different rules operating in overseas markets.

There is ample historical evidence to indicate that freedom to imitate was an
essential step towards learning how to innovate. In addition, numerous examples
show that relatively unfettered access to goods, technologies and information from
more advanced countries stimulated development in less advanced countries.
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Support for both findings comes, as we saw, from the cases of Holland, Sweden,
Japan, the United States and the Asian Tigers. It is difficult to see why these find-
ings would not also apply in today’s developing countries.

The purpose of this paper is not to advocate strategic differentiation, or any
other national trade and industrial policy for that matter. As with any other area of
economic regulation, there is no certainty that it will work at all times and in all
places. No doubt one could find examples of failures in addition to the success
stories described earlier. The point is that despite the fact that strategic differentia-
tion has worked extremely well in the distant and recent past, it is now more or less
illegal. Moreover, loopholes that allow it to continue in restricted form are being
rapidly closed. The SPLT is one of several ways in which this is being done; enough
reason, perhaps, for developing countries to oppose the SPLT and request that
WIPO, which after all consists largely of developing countries, reassess its patent
and digital agendas.62

In reflecting on the implications for policymaking and diplomacy, history would
appear to indicate two things that are worthwhile considering. First, the developed
countries can justifiably be accused of hypocrisy when they demand that the rest of
the world adopt their own patent and other IP standards.63 Second—and this is
much more important—their demands are preventing the developing countries
from adopting appropriate patent and copyright standards for their levels of devel-
opment, a freedom today’s rich countries made sure not to deny themselves when
they were developing countries themselves, and may well adopt again if they find them-
selves being overtaken in certain strategic business sectors.64
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