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‘TRIPs-Plus’ Patent Privileges—An Intellectual Property
‘Cargo Cult’ in Australia’

CHARLES LAWSON & CATHERINE PICKERING

ABSTRACT  This article challenges the desirability of implementing more than the minimum
patent standards required by Australia’s commitment to the World Trade Organisation’s
Agreement on Trade Related Aspects of Intellectual Property Rights (so-called ‘TRIPs-
plus’ measures). We argue that there has not been an adequate analysis of what the various
TRIPs-plus measures actually are under the Patents Act 1990 (Cth), and that these measures
have not been subjected to a competition analysis as required by the Competition Principles
Agreement. This is, we contend, reminiscent of ‘cargo cult’ as Australian policy makers
appear to reason that the most developed nations have benefited from innovation with TRIPs-
plus measures, and so with similar measures, those same benefits will accrue to Australia.
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Introduction

‘Cargo cult’ is a modern short hand for describing the relationship between a genu-
ine desire and an irrational justification founded in belief and faith.! The concept
of ‘cargo cult’ traces its origins from a quasi-religious practice among colonialised
‘South Sea Islanders’ last Century.2 As a generalisation, South Sea Islanders
observed that when the colonial powers built the infrastructure of development,
such as warehouses, wharves and airstrips, ships and airplanes soon visited deliver-
ing desirable goods to the warehouses. The Islanders reasoned that ships and
airplanes would arrive with goods as a consequence of building infrastructure, and
so if they built their own infrastructure they too would have desirable goods deliv-
ered to them.? In recent times ‘cargo cult’ has been examined in various
discourses, colonial, missionary, anthropological and finally postmodern decon-
structionist, each encapsulating a collective unrequited desire for wealth in some
form based on some invoked supernatural inspimtion.4

*This work was supported by an Australian Research Council Grant to research ‘Developing a System-
atic, Inclusive and Just Account of TRIPs’.
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While the relationship between ‘cargo cult’ and patent privileges may not be
immediately obvious,’ its value is as a framework for analysis. ‘They reflect certain
motifs and mores that help us sometimes better to comprehend, sometimes better
to challenge, life in a global economy.”® We have therefore used the metaphor of
‘cargo cult’ to illustrate our contentions about the reasoning adopted by Australian
patent policy makers to justify a regime of patent privileges under the Patents Act
1990 (Cth) similar to the most developed nations (like the United States). We
contend that Australia’s approach to patent policy reasons that the most developed
nations have benefited from innovation with a strong intellectual property regime,
and so with a similarly strong patent regime in Australia, those same benefits will
accrue to Australia. Our purpose is to challenge this reasoning in the hope of stim-
ulating a more informed patent policy debate in Australia.

As a starting point, any patent policy in Australia must accommodate the mini-
mum standards now required of World Trade Organisation members, such as
Australia, in compliance with the Agreement on Trade Related Aspects of Intellectual
Property Rights (TRIPs).” The minimum standards required by TRIPs are that patent
privileges be available for products and processes in all fields of technology,
whether produced locally or imported, that satisfy the thresholds of being ‘new’,
involving an ‘inventive step’ and ‘capable of industrial application’® The only
allowable exclusions are ‘to protect ordre public or morality’ that includes protecting
‘human, animal or plant life or health’ and avoiding ‘serious prejudice to the envi-
ronment’, ‘diagnostic, therapeutic and surgical methods’ for treating of humans or
animals and ‘plants and animals other than micro-organisms, and essential biologi-
cal processes for the production of plants or animals other than non-biological and
microbiological processes’.’ These minimum standards are enforceable through a
dispute settlement scheme proscribed in TRIPs.!

While these TRIPs minimum standards are open to some interpretation and
‘flexibility’,!! there is no doubt that Australia must implement at least some form of
patent scheme similar to the Patents Act 1990 (Cth). The issue raised in this article is
not about whether or not to have a patent scheme, but rather, the content of that
scheme, and the desirability of measures that implement more than the minimum
standards required by TRIPs (so-called ‘“TRIPs-plus measures’; Table 1 identifies
some of the TRIPs-plus measures in Australia’s patent laws). This is an issue worthy
of further consideration as Australia has been at the vanguard of the TRIPs agree-
ment, championing its implementation though a rapid adoption of its minimum
standards'? and adopting additional TRIPs-plus measures in the Patents Act 1990
(Cth) and the Trade Practices Act 1974 (Cth). Australia has also ensured TRIPs
measures are passed through to other international and regional agreements,'®
and most recently, accepting further TRIPs-plus measures in the negotiated Austra-
lia—United Sates Free Trade Agreement (‘AUSFTA’; some of these measures are also
identified in Table 1).!* This stance reflects the underlying economic objective that
‘[ilnnovation—developing skills, generating new ideas through research and turn-
ing them into commercial success—is a key driver of productivity and economic
growth’,'” of which intellectual property is believed to assist as an incentive to inno-
vate, in capturing the commercial success and in accessing new technology and
know how.!® Further, Australia’s foreign and trade policy is directed to Australia’s
‘national interest’: ‘[p]reparing for the future is not a matter of grand constructs. It
is about the hard-headed pursuit of the interests which lie at the core of foreign
and trade policy: ... the jobs and standard of living of the Australian people. In all
that it does in the field of foreign and trade policy, the Government will apply this



Table 1. Illustrative comparison of TRIPs, current TRIPs-plus measures in Australian patent laws and further TRIPs-plus measures
proposed by the AUSFTA. This comparison is not comprehensive, merely illustrating some of the TRIPs-plus measures in current
Australian patent law and proposals to adopt further TRIPs-plus measures in the AUSFTA

TRIPs minimum standard requirements

Australian TRIPs-plus measure

Proposed AUSFTA TRIPs-plus measures

Earlier conventions

National treatment

Most favoured
nation

Exhaustion

Objectives

Principles

Saves parts of the Paris Convention 1967, including aspects
of ‘failure to work’, ‘appropriate measures’ and ‘unfair
competition’

Accords national treatment to all applicants, subject to the
exceptions already provided in the Paris Convention 1967

Accords most favoured nation treatment to all applicants

There are no limitations, other than national treatment
and most favoured nation treatment

‘The protection and enforcement of intellectual property
rights should contribute to the promotion of technological
innovation and to the transfer and dissemination of
technology, to the mutual advantage of producers and
users of technological knowledge and in a manner
conducive to social and economic welfare, and to a balance
of rights and obligations’

‘Members may, in formulating or amending their laws and
regulations, adopt measures necessary to protect public
health and nutrition, and to promote the public interest in
sectors of vital importance to their socio-economic and
technological development, provided that such measures
are consistent with the provisions of this Agreement’

Exhaustion on sale, subject to a
contrary agreement

Potentially limits compulsory licensing for ‘failure
to work’ and limits ‘unfair competition’ to anti-
competitive conduct

Does not save Paris Convention 1967 exceptions

Does not save most favoured nation treatment,
possibly allowing some forms of discrimination

Limits exhaustion where importing after sale or
distribution in another territory ‘at least where the
patentee has placed restrictions on importation by
contract or other means’

Does not save this objective, perhaps restricting the
opportunity for Australia to rely on the ‘flexibility’
to implement laws that promote innovation,
transfer and dissemination of technology taking
into account ‘social and economic welfare’ and a
‘balance of rights and obligations’

Does not save this objective, perhaps restricting the
opportunity for Australia to rely on the ‘flexibility’
to implement laws that ‘protect public health and
nutrition’ and ‘promote the public interest in
sectors of vital importance to ... socio-economic
and technological development’
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Table 1.

Continued

TRIPs minimum standard requirements

Australian TRIPs-plus measure

Proposed AUSFTA TRIPs-plus measures

Threshold
requirements

Excluded subject
matter

Public policy
exclusion

Exclusive rights

Applies to, subject to exclusions:

¢ any invention in all fields of technology
e products or processes

Must:

* be new

® involve an inventive step

® be capable of industrial application

May exclude:

® plants, animals and essentially biological processes for
the production of plants or animals

¢ diagnostic, therapeutic, and surgical methods for the
treatment of humans and animals

Where exclude plant patents must have an effective sui

generis system for plant inventions

May exclude:

® necessary to protect ordre public or morality, including to
protect human, animal, or plant life or health or to
avoid serious prejudice to the environment

Prevent third parties, without the owner’s consent, from
the following dealings with the product and the product of
a process:

Only excludes:

* human beings, and the
biological processes for their
generation

® asubstance, or process
producing such a substance,
that is capable of being used as
food or medicine and is a mere
mixture of known ingredients

¢ aclaim that includes a person’s
name

Plant breeder’s rights also available

for some plants under Plant

Breeder’s Rights Act

Excludes:

* ‘manner of manufacture’
outside the meaning of Statute of
Monopolies s. 6

® inventions that are ‘contrary to
law’

Prevent others, without the owner’s

consent, from the following

additional dealings with the

But, imposes standard on all inventions of:
® ‘aspecific, substantial, and credible utility’

Only excludes:

¢ diagnostic, therapeutic, and surgical methods
for the treatment of humans and animals

Expressly requires patents for:

* plants

* ‘any new uses or methods of using a known
product’

May only exclude:
® necessary to protect ordre public or morality,

including to protect human, animal, or plant life

or health or to avoid serious prejudice to the
environment

Some clarification of the terms:
¢ limits exhaustion where importing after sale or
distribution in another territory ‘at least where
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Table 1.

Continued

TRIPs minimum standard requirements

Australian TRIPs-plus measure

Proposed AUSFTA TRIPs-plus measures

Fair basing

Exceptions

Other unauthorised
use

making

using

offering for sale

selling

importing for these purposes the product and the
product of a process (the term importing is subject to
the exhaustion requirements)

must ‘disclose the invention in a manner sufficiently
clear and complete for the invention to be carried out by
a person skilled in the art’

may require ‘the applicant to indicate the best mode for
carrying out the invention known to the inventor at the
filing date or, where priority is claimed, at the priority
date of the application’

Limited exceptions allowable where:

‘such exceptions do not unreasonably conflict with a
normal exploitation of the patent’

‘do not unreasonably prejudice the legitimate interests
of the patent owner, taking account of the legitimate
interests of third parties’

Allows:

any third party use if procedural requirements satisfied
compulsory licenses for anti-competitive conduct
working dependent patents

(Also the saved parts of the Paris Convention 1967,
including aspects of ‘failure to work’, ‘appropriate
measures’ and ‘unfair competition’)

product and the product of a

process:

hiring

disposing of otherwise than by
sale

offering to make, hire or
otherwise dispose

keep it for the purpose of doing
any of those things

supply of an infringing product

Only exception for spring-
boarding generics obtaining

regulatory approval

Only allows:

compulsory license as a remedy
for anti-competitive conduct
compulsory license if the
‘reasonable requirements of the
public’ are not satisfied and
there is ‘no satisfactory reason
for failing to exploit the patent’
Crown use

the patentee has placed restrictions on
importation by contract or other means’

Includes the concept of ‘possession’

Further limits limited exceptions for spring-
boarding, use for regulatory approval in the
territory and regulatory approval in another
territory (thus excluding use, and so on for export)

Only allows:

* compulsory licenses as a remedy for anti-
competitive conduct

¢ public non-commercial use

* national emergency, or other circumstances of
extreme urgency
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Table 1.

Continued

TRIPs minimum standard requirements

Australian TRIPs-plus measure

Proposed AUSFTA TRIPs-plus measures

Revocation and
forfeiture

Proof

Grace periods

Requires opportunity for judicial review of decision to
revoke or forfeit

20 years from filing date

¢ does not set standard of proof
* may place burden of proof on defendant when a process
patent and patent protected products are identical

Allows revocation:

® re-examination of complete
specification for compliance
with Patents Act requirements by
Commissioner or court

* on surrender of patent

Allows forfeiture:

¢ after term of compulsory license
where ‘no satisfactory reason for
failing to exploit the patent’ and
the ‘reasonable requirements of
the public’ have not been
satisfied

20 years from filing date with
extensions for some
pharmaceuticals for another five
years

Generally ‘balance of probabilities’,
but may be placed on defendant
when a process patent and patent
protected products are identical

For any publication or use of the
invention by, or with the consent
of, the patentee, the nominated
person or the predecessor in title
of those parties within 12 months
prior to the filing date of the
complete application

Only allows revocation:

e ‘... on grounds that would have justified a
refusal to grant the patent’

¢ for ‘fraud, misrepresentation or inequitable
conduct’

Also allows extensions for:

* ‘unreasonable delays’ in issuing patent

¢ pharmaceuticals, ‘unreasonable curtailment of
the effective patent term as a result of the
marketing approval process’

Public disclosures used to determine if an

invention is novel or has an inventive step if the

public disclosure:

* ‘was made or authorised by, or derived from, the
patent applicant’

® ‘occurs within 12 months prior to the date of
filing of the application in the territory of the
Party’
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Table 1.

Continued

TRIPs minimum standard requirements

Australian TRIPs-plus measure

Proposed AUSFTA TRIPs-plus measures

Other obligations

Endeavours:

*‘to reduce differences in law and practice between
their respective systems, including in respect of
differences in determining the rights to an
invention, the prior art effect of applications for
patents, and the division of an application
containing multiple inventions’

*‘to participate in international patent
harmonisation efforts, including the WIPO fora
addressing reform and development of the
international patent system’

*‘to establish a cooperative framework between
their respective patent offices as a basis for progress
towards the mutual exploitation of search and
examination work’
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basic test of national interest’.!” An apparently similar consensus exists among
other developed nations'® reflecting, in particular, the aggressive promotion of
increasingly ‘stronger’ patent protection by the United States and the European
Union.'” However, the exact place and role of TRIPs-plus patent measures in
Australia, and in attaining its particular economic and social interests, is not very
clear.

The narrative that explains the place of TRIPs as a part of binding international
trade regulation has been considered extensively.?’ These narratives generally
include the ‘individual agency and entrepreneurship’ of intellectual property hold-
ers in the United States?' or the ‘grafting’ of intellectual property by United States
business networks onto free trade agendas relying on the formula ‘patents = free
trade + investment = economic growth’?* both finding resonance among the
lawmakers in the United States in the politically and economically insecure times of
the 1980s when there was an imperative to balance the deficit terms of trade
through capturing foreign royalties on United States innovations and cultural
products.?? The United States continues to assert the important role of patents in
the software, pharmaceutical, chemical and biological industries** and actively
promotes the interests of patent holders.”> For example, the United States consid-
ers the purpose of trade agreements (both multilateral and bilateral) to ‘further
promote the adequate and effective protection of intellectual property rights’
including ‘providing strong protection for new and emerging technologies’,2® and
expressly states that its negotiation mandate includes ‘seeking information and
advice from representative elements of the private sector and the non-Federal
governmental sector’ that predominantly includes patent holders and their inter-
ests.?”” However, in Australia, the perspective of this narrative is arguably very differ-
ent as Australia is a net technology importer®® with a small domestic market® and
the major markets for its commodities and manufactured goods and services are
predominantly in the technology poor North East Asia.?® In these circumstances
the imperative for Australia is to maintain access to key technology. It is not neces-
sarily to offset its national deficit through economic rents on intellectual property
protected products like some of the other developed nations. Thus, the analysis of
the place of patent privileges, in our estimation, is different to the most developed
nations, and also the developing and least developed nations;*! the issue being for
Australia to independently justify its particular stance to TRIPs-plus patent privi-
leges that reflects its particular economic and social circumstances.

In this article we set out to challenge the reasoning for adopting TRIPs-plus
measures under the Patents Act 1990 (Cth) as ‘cargo cult’ and suggest that the
modern Australian policy grasp for ‘strengthened’ intellectual property rights has
failed to consider the lack of evidence actually demonstrating the benefits from
adopting more than TRIPS’ minimum patent requirements for the Australian econ-
omy. The article argues that without the disclosed reasoning that patent privileges
will deliver benefits, all that remains is an irrational justification founded in belief
and faith—a ‘cargo cult’. If this challenge is correct, then the TRIPs-plus measures
in the Patents Act 1990 (Cth) should be re-considered. In our view these TRIPs-plus
measures should be removed unless justified according to the requirements of the
Competition Principles Agreement (CPA) that forms part of the National Competition
Policy (NCP).*? That is, laws restricting competition can only be justified where it
can be demonstrated that the benefits of the restriction to the community as a
whole outweighs the costs and that the objectives can only be achieved with such
measures.
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In setting out our argument that TRIPs-plus measures are reminiscent of an
intellectual property ‘cargo cult’ in Australia, the next section examines the place
of TRIPs-plus measures in Australia’s patent policy. The following section examines
the absence of reasons demonstrating the benefits of TRIPs-plus measures in the
Patents Act 1990 (Cth) in the reviews of patent privileges under the CPA. The final
section concludes that with the actual reasoning about the demonstrated benefits
of TRIPs-plus measures, a rational patent policy that is more likely suited to Austra-
lia’s economic and social circumstances might be developed. In the absence of
analysing and demonstrating the place of TRIPs-plus measures in delivering pros-
perity to Australia, all that remains is a belief and hope reminiscent of an intellec-
tual property ‘cargo cult’.

Patent Policy

Perhaps surprisingly, there is no formal patent policy setting out the Australian
Government’s understanding of what a patent scheme is intended to achieve.
However, there are a number of administrative arrangements in place that apply
the current Australian Government stance on patent privileges, including the stan-
dards set out in the Patents Act 1990 (Cth) and Trade Practices Act 1974 (Cth), the
way the standards are applied by IP Australia®® and the courts,® and a general
policy imperative for productivity and economic growth. In an attempt to assess
the way the Australian Government makes and then implements its policy dealing
with intellectual property, we directed a series of questions to each of the minis-
tries. For present purposes, the most interesting response was from the Parliamen-
tary Secretary to the Minister for Industry, Tourism and Resources addressing
patents, trademarks and designs.’® As a generalisation, the Parliamentary Secre-
tary’s response asserted:

In the broadest sense, the development of the government’s policy agenda
involves a careful balance of competing needs to achieve the overall aim of
ensuring the best interests of all Australians, and the nation as a whole, are
served. With regard to intellectual property, this balance takes into consider-
ation the views and impacts on intellectual property right owners, business and
industry; the Australian public generally; the potential effects on innovation,
investment and trade; our international obligations and the overall effect on
the Australian economy.

Significantly, the Parliamentary Secretary identified a number of institutions that
effect the Australian Government’s actions in dealing with patents, trademarks and
designs:

(a) The Intellectual Property and Competition Review Committee’s (‘IPCR
Committee’)*” review of intellectual property under the CPA:

The IPCR [Committee] identified and reviewed areas of serious concern for
competition and they recommended changes to those aspects of the intellec-
tual property laws that grant exclusive privileges not needed to encourage an
efficient level of investment in creative effort. The report stands as a bench-
mark on which the government can assess the effects of competition of future
proposed intellectual property policy initiatives.
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(b) The patent policy and Backing Australia’s Ability:>®

The government’s commitment to implementing its intellectual property
rights policy agenda is reflected in the respective legislation which implements
these rights and its programs which promote and support innovation, such as
those outlined in the government’s Backing Australia’s Ability (BAA) statement.
The BAA intellectual property initiatives are aimed at developing a robust
intellectual property regime, facilitating easy access to information on protec-
tion and promoting research and development through helping to better
capture returns from commercialising Australian ideas and products. These
initiatives are developed by expert groups after lengthy debate, discussion and
consultations prior to the BAA announcement.

Contrasting the Parliamentary Secretary’s written response with the innovation
policy set out in Backing Australia’s Ability and its evolution adds further insight into
the uncertain nature of what the Australian Government’s patent policy might be.
Backing Australia’s Ability’s only mention of intellectual property provided:

Backing Australia’s Ability supports greater commercial application of research
results. In addition to direct support for R&D, the Government aims to
improve the flow of finance into business innovation and to stimulate growth
of innovative firms by improving Australia’s capacity to commercialise research
and new technologies.

This will also be achieved through initiatives to enhance Australia’s capacity
to build and manage innovative enterprises, encourage the spin-off opportu-
nities from industry research collaboration, strengthen our intellectual prop-
erty (IP) management processes and increase access to global research and
technologies.*

Backing Australia’s Ability was the culmination of various consultations,'” industry
plans*! and governmental ‘thinking’,*? with an overall objective of ‘developing
skills, generating new ideas through research, and turning them into commercial
success’."® The Australian Government saw its role as providing ‘the best possible
economic, tax and educational framework’ and ‘targeted direct support in areas
where private sector funding is not appropriate or available’.** This policy was
guided by a recognition ‘that Australia is now at a crossroads’,* citing a communi-

qué from the consultation process:

We are in the midst of a revolution from which a new order is emerging. The
solutions of past decades will not suffice in the new knowledge age. Intangible
assets—our human and intellectual capacity—are outstripping traditional
assets—land, labour and capital—as the drivers of growth. If we are to take the
high road, a road of high growth based on the value of our intellectual capital,
we need to stimulate, nurture and reward creativity and entrepreneurship.*®

Backing Australia’s Ability articulated a strategy to support ‘the essential ingredients
for a dynamic and productive innovation system’ though focusing on ‘strengthen-
ing our ability to generate ideas and undertake research’, ‘accelerating the
commercial application of these ideas’ and ‘developing and retaining Australian
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skills’.*” The immediate effect of Backing Australia’s Ability was additional funding.*®
Its longer-term effect on patent policy was not articulated at the time, and has been
expounded through the subsequent implementation of Backing Australia’s Ability.
Its subsequent iteration, Backing Australia’s Ability II, is confined to funding
programmes and makes no mention of intellectual property.*?

Significantly, Backing Australia’s Ability, as it was articulated in 2001, only sought
to ‘strengthen our intellectual property (IP) management processes and increase
access to global research and technologies’,”* and makes no mention that this
should be achieved through a scheme that creates greater and more comprehen-
sive patent privileges for innovators. However, by 2002 the implementation of Back-
ing Australia’s Ability involved, almost without question, enhancing patent holders’
privileges, based on the conclusion that a ‘[s]ound intellectual property (IP) protec-
tion and management are both critical for a successful innovation system’ (empha-
sis added) and a need for ‘fundamental changes to the patent system, to provide
better protection and meet the needs of those using our IP regulatory regime’>!
Backing Australia’s Ability had evolved to offer a ‘range of IP initiatives that
strengthen our ability to protect our ideas and better capture returns from
commercialisation’.”? These initiatives included various management and aware-
ness programmes and legislative amendments.”®

Legislative changes that reflected and effected Backing Australia’s Ability,>*
included extending the term of some pharmaceutical patents to 25 years from
lodgement subject to ‘spring-boarding’ provisions and higher fees [Intellectual Prop-
erty Laws Amendment Act 1998 (Cth)], introducing an ‘innovation patent’ to replace
the existing ‘petty patent’ scheme [Patents Amendment Act 2001 (Cth)], and grace
periods [Patents Amendment Regulations 2002 (No 1) 2002 (Cth)]. By way of illustrat-
ing the uncertain policy foundations for some of these developments, the confirm-
ing authority of the Industry Commission justifying the patent term extension was
in fact a mirage. The Industry Commission had accepted that the Government was
already committed to extending the effective patent life for pharmaceuticals, and a
‘perception’ that this improved Australia’s position as an investment location.5
While there was no evidence to support this assertion,’® earlier views questioning
the benefits of adopting intellectual property measures, in addition to those mini-
mum standards required by Australia’s commitments to international agreements
(such as TRIPs), were cited without further analyses.57

More recently, the Patents Amendment Act 2001 (Cth) put into effect the recom-
mendations of the IPCR Committee™ and the Australian Council on Industrial
Property’s review of patent enforcement.” These measures included increasing the
scope of prior art taken into account when assessing novelty and inventive step, and
changing the standard of proof to a ‘balance of probabilities’ test for the novelty
and inventive step requirements, rather than giving the applicant the benefit of any
doubt.”” While both these measures are likely to impose a higher threshold on
patent applicants in some fields of technology, but probably not pharmaceuticals
and biotechnology,®® the justification for these measures was bringing Australia’s
patent standards into line with other developed countries.’?

Significantly however, in making these amendments there has been no assess-
ment of what the TRIPs-plus measures are in the Patents Act 1990 (Cth), and
whether they are necessary or justified in promoting the objectives of the Backing
Australia’s Ability initiatives. This is, in our view, a significant failure in developing
and implementing Backing Australia’s Ability, as ‘strengthened’ patent laws may not
be the optimal innovation strategy for economies like Australia’s. In our view, the
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policy challenge is considerably more complex than the assumption that foreign
direct investment and technology transfer follow stronger intellectual property
rights, as effective and dynamic competition are important to ensuring intellectual
property rights do not promote detrimental anti-competitive behaviour.® Further,
there remains a hotly contested debate about the appropriate scope and allocation
of patent privileges and how patent policy might best be applied to particular
industries.”

As a net technology importer and a small domestic market, Australia’s patent
protected technology focus is probably on R&D and the export of products made
in Australia for sale in the large global markets for high technology products,
such as the United States, Europe and Japan. In these circumstances Australia
might benefit by adopting an innovation policy that promotes stronger trade
secret and contract laws to protect investment in R&D, and relies on ‘strong’
patent laws in countries where products protected by the patent are finally
marketed.% Thus, Australia’s domestic innovation policy should probably empha-
sise greater competition in the domestic market by seeking to restrict the social
costs of patents. This might be achieved by setting higher threshold standards,
ensuring the competition laws prevent anti-competitive practices, and ensuring
any patent protected products and processes in Australia are available and worked
in Australia (e.g. by exhaustion, by compulsory license, by forfeiture, by Crown
use, and so on).66 Perhaps, ominously, these are all options available to Australian
lawmakers under the inherent ‘flexibility’ in TRIPs®” and appear to be being
further limited by the negotiation of additional TRIPs-plus measures in the
AUSFTA (see Table 1).

With respect, implementing the broad objectives of Backing Australia’s Ability
should have involved identifying the TRIPs-plus measures and assessing their place
in promoting innovation in Australia, thus avoiding a potential anti-competitive
drag on the broader economy. Thus, the Parliamentary Secretary’s assessment that
Backing Australia’s Ability patent initiatives are about ‘developing a robust intellec-
tual property regime, facilitating easy access to information on protection and
promoting research and development through helping to better capture returns
from commercialising Australian ideas and products’, in our estimation, overlooks
the more refined assessment of the likely benefits from patents, and in particular,
the desirability of particular TRIPs-plus measures. In the absence of that analysis,
the assumption that adopting the same intellectual property regimes and standards
of developed nations will necessarily deliver prosperity is reminiscent of ‘cargo
cult’.

If this assessment is correct, then how would a more rational approach be
applied to identifying the TRIPs-plus measures and assessing their place in promot-
ing innovation in Australia? The following section examines the place of the CPA in
this assessment as an analytical approach that should challenge the underlying
reasoning that patent standards of the most developed nations are necessarily
beneficial for Australia.

Competition Policy, the CPA and the NCP

In the early 1990s, when patent privileges were being expanded and entrenched
through Australia’s commitment to TRIPs, a parallel and contrary regime was
being developed and implemented following the inquiry by the Hilmer
Committee® to address the collective concern about the high social costs from
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restrictions on competition (together with the inefficiencies in the market from
less than optimal allocation of resources). Governments around Australia commit-
ted to removing anti-competitive measures in government regulations and adopted
the NCP, including the CPA. This included removing anti-competitive regulation
that could not be justified in the ‘public interest’, by reviewing existing legislation®
and justifying future regulation that imposed anti-competitive effects.”’ In both
instances this required demonstrating that ‘the benefits of the restriction to the
community as a whole outweigh the costs’ and that ‘the objectives of the legislation
can only be achieved by restricting competition’.”!

Since the adopting of the CPA and its application there remain debates about
the scope and content of ‘public interest’ necessary to justify restricting competi-
tion. The CPA itself does not exhaustively define the ‘public interest’, although
it does include ecologically sustainable development, social welfare and equity
considerations, occupational health and safety, industrial relations and access
and equity, economic and regional development, the interests of consumers, the
competitiveness of Australian businesses and the efficient allocation of
resources.”” The Australian, State and Territory governments have very different
views about the appropriate methodology for determining the relevant costs and
benefits of any restrictions on competition,” although recent consideration of
the test by the Council of Australian Governments has the potential to signifi-
cantly improve the transparency in understanding how the test has been applied
and promote further meaningful refinements in its application.”* For present
purposes, however, it is the practical application of the CPA’s requirements that
should have elucidated the competing reasons that contributed to the final
determination about whether the TRIPs-plus measures were justified. Thus, it is
undertaking the process of analysis proposed by the CPA that delivers better
regulation by ‘questioning, understanding real world impacts, [and] exploring
assumptions’.’”® Added to this, the most significant outcome from the Hilmer
Committee was the recognition that ‘[r]egualtion that confers benefits on partic-
ular groups soon builds a constituency with an interest in resisting change and
avoiding rigorous and independent re-evaluation of whether the restriction
remains justified in the public interest’.”® To address this particular constituency
problem, the Hilmer Committee recommended that the onus of proving that
the restriction on competition was justifiable should change from those advocat-
ing change to those advocating that the restriction on competition remain in
place, or be imposed. This recommendation was carried through to the CPA”
requiring that the ‘public interest’ be ‘demonstrated’,’”® otherwise legislated
restrictions on competition should be avoided. Thus, while the final adjudication
of the ‘public interest’ remains contentious, the analysis required by the CPA
might be expected to disclose the competing reasons demonstrating the benefits
of restricting competition in addition to the minimum standards required by
TRIPs.

Since the adoption of the NCP, there have been reviews of patent legislation,”
the intellectual property related provisions in competition legislation,** various
amendments to patent laws,®! and proposals to amend the intellectual property
related provisions in competition laws.*” In each instance, in our view, the TRIPs-
plus measures have not been expressly identified or adequately subjected to the
CPA’s analysis framework. For example, the IPCR Committee stated when consider-
ing Australia’s patent obligations under international agreements, including
TRIPs:
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The Committee notes that the balance between the social benefits generated
by the patent system and this system’s cost to the community, is affected by
whether the beneficiaries of the patents granted are in Australia or overseas. If
the income transfers resulting from the system stay within Australia, then (all
other things being equal) the social cost to the Australian economy of the
system is potentially less and the net benefit correspondingly greater ... No less
important is the fact that effective patent protection facilitates trade in tech-
nology, both domestically and internationally. An effective patent system,
accessible to foreign technology suppliers, allows Australian firms to import
technology that would otherwise be unavailable, or would only be available at
higher cost. This increases productivity and enhances competition in the
Australian economy. The importance of technological imports is illustrated by
the more than 90 per cent of patents registered in Australia, which are owned
by foreigners. In addition, there are more indirect cross-border spill-overs
through importing of goods which embody innovations and which may be
used as intermediate inputs or sold directly to end-users.*?

While we do not challenge the assertions of benefit from access to non-resident
patented technology, the terms of access to that technology under TRIPs are ‘flexi-
ble’ and should have been considered in greater detail and in the Australian
context. In our view, ‘the more than 90 per cent of patents registered in Australia,
which are owned by foreigners’ cited by the IPCR Committee signifies not only the
importance of imported technology to Australia, but also the significantly different
position of Australia’s economy compared to the most developed nations (like the
United States). To us, this raises important questions about the desirability of
adopting similarly ‘strong’ patent standards and the potential for Australia to bene-
fit from TRIPs’ ‘flexibility’.** As a consequence of the IPCR Committee’s perspec-
tive that Australia benefited from a patent scheme ‘on par with the most advanced
economies’,*® the IPCR Committee did not identify the TRIPs-plus measures in the
Patents Act 1990 (Cth) and thus made no specific assessments according to the CPA
about the benefits of TRIPs-plus patent privileges. The effect of the IPCR Commit-
tee’s perspective was that its focus was not on the merits of the policy justifying
‘strong’ TRIPs-plus measures, but rather the administration of the scheme and the
certainty that a granted patent was valid.*® While these are necessary concerns for
any patent scheme, the broader policy questions about the desirability of particular
TRIPs-plus measures were left entirely unaddressed. Thus, for example, the IPCR
Committee might have considered international exhaustion and compulsory
licensing for local non-working of invention®” as a TRIPs-plus measure that could
be specifically tailored to benefit Australian innovation by ensuring reasonably
priced access to technology and know-how to promote domestic industry or remove
unnecessary cost barriers to Australian exports competing in the international
markets.

The most significant failing of the IPCR Committee was, in our view, not to actu-
ally apply the CPA framework to challenge and expose assumptions about benefits,
and most importantly, shifts the ‘onus of making a case [so that it] lies with those
who would prevent, limit, or in other ways restrict, competitive forces from operat-
ing’.%® In a surprisingly different, and in our view preferable, approach to examin-
ing the parallel import restrictions in the Copyright Act 1968 (Cth), the majority of
the IPCR Committee was able to clearly identify the TRIPs obligations and then
analyze and reject specific arguments about the benefits against a standard that
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there be ‘convincing evidence’.* A similar approach to patent privileges would, in
our view, have more appropriately addressed the CPA’s requirements and chal-
lenge the assumption that adopting the same intellectual property regime of devel-
oped nations will necessarily deliver prosperity in Australia. Thus our assertion that
the IPCR Committee’s assessment reflected the reasoning of benefit that is reminis-
cent of ‘cargo cult’. This is particularly significant given the apparent place of the
IPCR Committee’s report, according to the Parliamentary Secretary (as set out
above), as a ‘benchmark’ for future patent policy initiatives.

The approach of the National Competition Council’s (‘NCC Review’) earlier
review of the intellectual property related provisions in competition legislation®
was different to the IPCR Committee. The NCC Review did clearly identify that
TRIPs did not constrain how competition law might be applied to intellectual prop-
erty.”! The NCC Review also undertook a process of identifying the benefits and
costs of the exemption from competition and assessing the resulting benefit.”?
However, the final conclusions were based on the NCC Review’s ‘acceptance®® and
‘consideration’* that, subject to price and quantity restrictions and horizontal
agreements, restricting competition by patent privileges was desirable. At best these
benefits were the ephemeral ‘greater business certainty’,”® while the costs in terms
of anti-competitive conduct ranged across all conduct, but with most being
confined to horizontal arrangements and vertical arrangements that facilitate hori-
zontal agreements.”® Significantly, the NCC Review posed significant counter-argu-
ments that it then failed to address further. These included the residual
uncertainty about the operation of the existing exemption, the absence of a similar
exemption in other jurisdictions that does not appear to have harmed investment
in research, the minor factor favourable competition law treatment would be in any
decisions about investing in innovation, and the global nature of licensing intellec-
tual property meaning that favourable treatment in one jurisdiction may not apply
in another jurisdiction thus questioning the need for favourable treatment.”” The
fate of the NCC Review was for the IPCR Committee to ‘have regard to’ its conclu-
sions and recommendations, in effect, overtaking both its approach and findings.”®
Thus the NCC Review at least attempted to apply the CPA framework to challenge
and expose assumptions about benefits, even if the outcome did not complete the
assessment.

In addition to reviewing existing legislation, the CPA also applies to proposed
legislation. The CPA assessment of the proposed legislation is reported in the Regu-
latory Impact Statements (RIS) accompanying legislative proposals before
Parliament” and annually by the Productivity Commission.!”” Of the legislation
amending the Patents Act 1990 (Cth) since the CPA entered into effect,'’! only the
Intellectual Property Laws Amendment Act 1998 (Cth) and the Patents Amendment Act
2001 (Cth) (discussed above) have expressly considered restrictions on competi-
tion, although not specifically the CPA criteria. The Intellectual Property Laws Amend-
ment Act 1998 (Cth) illustrates well our contention about an intellectual property
‘cargo cult’. This Act extended the term of some pharmaceutical patents to 25 years
from lodgement. The justification for extending the patent term of pharmaceuti-
cals set out in the RIS was that the research and testing of new drugs effectively
reduced the term of the patent reducing the ‘substantial cash flows’ needed to
invest in ‘the development of new drugs from the discovery stage, through the pre-
clinical and clinical development phases, to eventual marketing’.'’? As set out
above, this justification was founded on a ‘perception’ reported by the Industry
Commission that strong patents made Australia a more attractive investment loca-
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tion and the Industry Commission’s acceptance that the Australian Government’s
existing commitment to extend patent terms reflected its desired outcome.'”
Further, the RIS appears only to have considered the existing patent scheme, or its
complete removal, rather than its modification to maximise competitiveness and
community benefit.'”" While the Industry Commission’s ‘perception’ may have
been correct, there was no evidence to support its assertion and no analysis of
competing views, including views based on an economic analysis questioning the
likely benefits.'*

As to the AUSFTA, the RIS makes no assessment of the AUSFTA according to
the requirements of the CPA even though the RIS acknowledges the agreement
‘includes commitments to strengthen our protection of intellectual property
beyond those provided by multilateral agreements’ such as TRIPs.!”® Further, the
economic analysis conducted by the Centre for International Economics to assess
the likely costs and benefits of the AUSFTA addressed some intellectual property,
but in dealing with patents only addresses the likely impact of extending patent
terms where there was an issue of protecting test data.!”” No other effects of patents
were considered, although notably, the report asserts ‘[t]he Agreement reinforces
Australia’s existing framework for industrial property protection’!®® and the RIS
asserts that the impacts of the AUSFTA on patent protection will be ‘minimal’.!*” In
agreement with the IPCR Committee’s conclusions about the need to establish a
patent scheme ‘on par with the most advanced economies’, the AUSTFA asserts
different reasons. The AUSFTA RIS asserts in describing the impact of patents on
Australian business:

The Chapter on Intellectual Property will reinforce Australia’s reputation as
one of the world’s leading countries in protecting and enforcing intellectual
property rights. The harmonisation of our laws with the world’s largest intel-
lectual property market will provide Australian exporters with a more familiar
environment and certain legal environment for the export of value-added
goods to the United States. In turn, US investors will be attracted to the Austra-
lian market because of greater familiarity and confidence in our legal
system.'1?

Unfortunately, the demonstration of why these concessions are necessarily benefi-
cial to Australia, and that they might not be achieved by means that do not restrict
competition to the same degree, were not disclosed. In our estimation, the analyti-
cal approach required by the CPA has not challenged the underlying reasoning
that patent standards of the most developed nations are necessarily beneficial for
Australia. With the IPCR Committee’s report, according to the Parliamentary
Secretary (as set out above), setting a ‘benchmark’ for future patent policy initia-
tives favouring a patent scheme ‘on par with the most advanced economies’ the
justification for TRIPs-plus patent privileges seems unlikely to be subjected to a
rigorous CPA analysis.

Conclusions

We accept the utilitarian analysis for patent privileges. According to this analysis,
patent privileges address a possible market failure and procure the investment
necessary to exploit and generate the new and improved innovation that, Backing
Australia’s Ability hopes, will deliver the promised benefits from the enormous
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potential of the new millennium.'! We do not dispute that science and technology
have contributed to ease human suffering and deliver real benefits through
improved living standards and quality of life. We expect this to continue and proba-
bly become more important as humans have greater impacts on the environment.
Further, it is commendable that the Australian government seeks through the Back-
ing Australia’s Ability initiatives to improve business investment in innovation, stimu-
late growth of innovative firms, strengthen commercial linkages between publicly
funded research institutions and industry, and take promising research to the stage
of commercial viability.''? However, we do challenge the reasoning that more
TRIPs-plus patent privileges under the Patents Act 1990 (Cth) in Australia will neces-
sarily deliver economic prosperity.

In our analysis we have attempted to show that TRIPs imposes minimum stan-
dards for a patent scheme that must inform the foundations of Australia’s patent
policy. Any assessment of the merits of these minimum standards for current patent
policy has probably passed,!!? although there is considerable “flexibility’ to develop
patent laws incorporating these minimum standards tailored to the particular
needs of the Australian economy.!'* What remains now is to determine whether
Australia’s patent policy should adopt only these minimum standards, or seek to
impose TRIPs-plus measures, and if so, what measures? In our assessment, Australia
has not undertaken an adequate analysis of what the various TRIPs-plus measures
actually are, and that those measures have not been subjected to a competition
analysis required by Australia’s competition policy as it has been articulated in the
CPA. Further, the reviews of patent privileges and patent law amendments reason
that by adopting the same patent standards, including the TRIPs-plus measures, as
those of the most developed states, Australia too will have the same economic
outcomes. This is, in our assessment, reminiscent of ‘cargo cult’ as in the absence
of demonstrated benefits from TRIPs-plus patent measures in Australia the rational
logic falls away to reveal a ‘belief” that ‘stronger’ patent privileges will deliver pros-
perity. While the ‘cargo cult’ metaphor is merely useful in illustrating our conten-
tion, the solution, in our view, to developing a future innovation policy requires a
more careful analysis of the benefits of particular TRIPs-plus patent measures in
the context of Australia’s particular economic circumstances. This must involve
systematically identifying Australia’s TRIPs-plus measures and subjecting them to
an analysis according to the CPA. The benefit of the CPA is undertaking the
process of analysis proposed by the CPA that hopefully delivers better regulation by
‘questioning, understanding real world impacts, [and] exploring assumptions’.!?
Once this has been achieved Australia’s TRIPs-plus measures in the Patents Act 1990
(Cth) may more confidently be considered to be appropriate, rather than reminis-
cent of ‘cargo cult’. That most developed nations have benefited from innovation
with a strong intellectual property regime does not necessarily mean that with a
similarly strong patent regime in Australia, those same benefits will accrue to
Australia.

The significance of our findings is that we have undertaken, as a first step, an
empirical analysis of the existing regulatory schemes affecting and effecting TRIPs-
plus patent privileges in Australian laws and policy. While this analysis is limited
and relies on an assertion of ‘cargo cult’, we certainly accept that ‘cargo cult’ as a
framework of analysis raises complex, interesting and important questions about
the politics of determining the Australian Government’s patent privilege agenda.
From this foundation, other methodologies are likely to provide a valuable insight
into the politics of TRIPs-plus patent privileges in Australia and the various compet-
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ing influences driving policy initiatives. This is likely to be particularly insightful as
the economic dominance of the Australian Government policy elites and current
neo-liberal orthodoxy might suggest Australia would have adopted merely TRIPS’
minimum standards, thus hinting that other powerful policy elites may be influenc-
ing the Australian Government’s patent policy agenda.
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